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By a common judament dated 08.04.20035, which 1s reported in

] -t

O0STHE KLTRIY. the Divicion Beach of the High Court of Foerla
Guastied the orders passed by the State of Kerala and Jdirected the
State and ‘ts Revenue Officials to put the petitioner back in nossession
ol e s of sroperties taken possession from thery forthwits

bovalar Faiace {laking Uhver By Sesamption) Act, 2005 poassed

overcome the judgment has been held to be void, inoperative and
Loccrscmtional by High Court and the Special Leave Petivies hetr
e Hshe Supreme Court was dismissed. Learned Atornes Goong
15 0of the opinion that the State has o comply with the judumenis o
the Couwrts. Therefore seeking a second opinion from the feared

Attorney Creneral would be an ouose exercise.

Fam of the firm view that the State cannot out comnls witi i
judgment dated 08042005 which iy veported o 200301 KG9 3
does not behoove Constitutional institutions w flout the idement o

Court donning the mantle of o centankerous iticant and invie

coercive steps i contempi pmcwc‘diws. Frowould be approprre o

deltherate about future course i 'nf'- ali =0 0 the marer atior
complving with the judumcnt dated 08.04.2003,
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Facts of the case

On 25.05.1930, Rev. Alocious Maria Benzigar ODC, Bishop of
Kollam transferred an extent of 18.10.00 hectares of land in various
Survey Numbers, including an area on 13.55 acres in Sy. No.385/1
situated at Kovalam, to Sri. MakayiramThirunal Rama VarmaValiya Kor
Thamburan of Travancore.

The Maharaja of Travancore constructed a place in the aforesaid
land known as “Halcyon Castle / Kovalam Palace”

The Department of Tourism, Government of Kerala in the year
1962, acquired an area of 19.13.993 Acres of land including an area of
10.18.993 acres in Sy No.385/1, in which the Halcyon Castle was located.
Compensation for acquisition of land was-determined as Rs.5, 26,431 /-
and paid to MakayiramThirunal Ramu VarmaValiya Koi Thamburan. The
Department of Tourism, Government of Kerala took over the above
property and started running a hotel, viz. ‘Kovalam Palace Hotel".

On the request of the ITDC through the Union of India, the state
Government acquired land at Kovalam and agreed to hand over Kovalam
Palace and adjoining land for consideration. Pursuant to the sanction
granted by the President of India a sum of Rs.9,50,534.30 was pald to the
Government of Kerala for the trarsfer of ownership of the Kovalam
Palace property along with the beach at Kovalam measuring about 43
Acres acquired by the State Government.

Government of Kerala, as per G.O. (MS) No. 242/70/PD dated
18 07.1970 accorded sanction for transfer of possession of the Kovalam
Palace and the adjacent property, measuring approximately 43 acres
acquired for the Kovalam Project to Tourism Department, Government of
India with immediate

effect. Possession was ordered to be granted, pending finalization of terms
and conditions of transfer. G.O. (M3) No.357/70/PD dated 22.10.1970

@it
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was also issued according sanction for possession of the Beach House and
PWD Bathing Shed to the Department of Tourism, Government of India.
The 'Managing Director, Kerala Tourism Development Corporation, on
23.10.1970, handed over 21 Acres 31 cents of Palace property and 22.39

Acres belonging to private parties to the Additional Director General of
Tourism, Government of India.

Based on the recommendation of the Disinvestment Commission,
Union of India published expression of interest offering to sell nine hotels,
which also included Kovalam Ashok Beach Resort (64.50 Acres). M/s M.
Far Hotels Ltd, submitted an expression of interest to the Union of India
for Rs. 43,68,76,000 /- which was accepted being the Highest offer.
Accordingly, the Government of India decided to transfer the ownership
and possession to the highest bidder namely M. Far Hotels Ltd.

By order dated 21.05.2002, Government of India granted sanction
to a scheme of arrangement by which sanction and approval of demerger
scheme was granted transferring the Kovalam Ashok Beach Resort to M
Far Hotels Ltd. Accordingly, the hotel property referred to as KABR,
(KovalamAshoka Beach Resort), Kovalam was sold by ITDC to first
~ petitioner in Writ Petition by selling the shares by two share purchase
agreement. As-suchM.Far Hotels Ltd, became the owner in possession of
64.05 acres of land including buildings thereon.

The State Government issued Government Order dated 18.04.2004
deciding to take over Kovalam Palace and the land in which it is located.
State Government also received a representation dated 06.06.2004 from
the granddaughters of Shri. MakayiraraThirunal Rama Varma, requesting
the Government to retain the Haleyon CastleKovalam as a heritage site.

As per G.O. (MS) No0.259/04/GAD dated 18.09.04 Government
1ssued order for taking over the Kovalam Palace and the adjoining land.
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State Government issued another order to take over the palace and the
land measuring 10.18.99 Acres in Sy. N0.385/1 with immediate effect.

Challenging the action, M.Far Hatels Ltd filed W.P. © No. 28270/04
before the Hon’ble High Court of Kerala. Both W P © No.28270/04 and
W.A No. 1796/04 were decided by the Division Bench vide judgment
dated 08.04.2005, which was reported in M Far Hotel Ltd. v. Union of
India (2005 (1) KLJ 819). The Divisinn Bench held that the action of the
State Government in taking over possession was arbitrary and without the
authority of law. Government order dated 25.09.04 was set aside,
including the notice issued by the District Collector. The State of Kerala
and its revenue officers were directed to give back possession to the
petitioner. The Special Leave Petitions filed by the State before the
Hon’ble Supreme Court against the judgment of the Division Bench as
SLP © Nos. 8603 & 8604 of 2005 were dismissed.

The State meanwhile promulgated the Kovalam Palace (Taking
Over by Resumption) Ordinance, 2005. The Ordinance was replaced by
Kovalam Palace (Taking Over by Resumption) Act, 2005 published in the
Kerala Gazette dated 12.08.05. M/s Leelaventure Ltd challenged the
constitutionality of the Kovalam Palace (Taking Over by Resumption)
Act before the Hon ble High Court by filing a Writ Petition.

The Union of India in its counter affidavit filed in the Writ Petition
pleaded that the property was transferred to the Union of India on payment
of full consideration to the Union of India on payment of full
consideration and the Government of India and the ITDC were throughout
full owners of the property. The (yovernment of India stated that the
property was transferred to the sixth respondent, who acquired absolute,
clear and marketable title, in the revenue records, including Thandaper
Account No.17653, the property was shown to be owned by the ITDC. In
the settlement register,prepared afterthe re-survey, the scheduled property
was shown as ITDC property. In furtherance of disinvestment policy, the

e
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property was transferred by share purchase agreement by the President of

India represented by the Joint Secretary, Ministry of Tourism,
Government of Indija

In the backdrop of the atorementioned facts, the points arising for
consideration are mainly two. |

Jurisdiction in any dispute

(albetween the Government of India and one o more States;
or |
(blbetween the Government of India and any State or States on
one side and one or moye other States on the other; or

() between two or more States, if and in S0 far as the dispute
involves any question (whether of law or Jact) on which the
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existence or extent of a legal right depends: Provided that the
said jurisdiction shall not extend to a dispute arising out of any
treaty. agreement, covenant, engagements, and or other
similar instrument which, having been entered into or executed
before the commencement of this Constitution, continues in
operation afier such commencement, or which provides that
the said jurisdiction shall not extend to such a dispute

Article 131 of the Constitution, deals with the original jurisdiction
of the Supreme Court. Subject to the provisions of the Constitution; the
Supreme Court has original jurisdiction in any dispute, inter alia, between
the Government of India and any State or States on one side and one or
more other States on the other if and insofar as the dispute involves any
question (whether of law or fact) on which the existence of legal right
depends. However, by the proviso appended thereto, the jurisdiction of
the Supreme Court is barred if the dispute to which a State specified in

“Part B of the First Schedule is a party if the dispute arises out of any
provision of a treaty, agreement, covenant, engagement, sanad or other
similar instrument was entered - into or executed before the
commencement of the Constitution and has or has been continued n
operation after such commencement. Evidently, the proviso has no
application.

The proposed civil suit is not one disputing the title of an individual
but essentially the disputants would be the Union of India on the one side
and the Government of a State on the other side inasmuch as M/s
Leelaventures Ltd traces title from the Union of India by a transfer
pursuant to disinvestment.

Eminent Jurist HM SEERVAIsaid that when a court is given
“exclusive jurisdiction” in respect of a “dispute’ between parties, it 1S
reasonable to hold that the court has power to resolve the whole dispute
including enforcement of its decrees or orders, especially when provision
has been made for such enforcement. Constitutional Lawof India, 4" Edn.

Vol Ill, p.2626.
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dispute involving ‘any question (whether of law or fact) on which the
eXIstence or extent of legal right depends. The dispute must involve
assertion or indication of a legal right of the Government of India or a
State. It is not necessary that the right must pe a constitutional right. AJ]
~ that is necessary is that it must be g legal right. (State of Rajasthan v

Union of India, AIR 1977 SC 1361: (1977) 3 scc 592, per
BHAGAVATHI, J.) '

Court with regard to suits between g State on the one side and the Union
of India on the other side, a Ciyj] Court would not be competent to
entertain such a syjt The opinion approved by the Learned Advocate
General seems to be against the provisions in the Constitution of India.
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represented the expenditure incurred by the State Government on the
above items and other related works in connection with the Kovalam
Project. A request was made for taking necessary steps for the transfer of
the ownership of the property mentioned above to the Department of
Tourism, Government of India.

In pursuance of this letter, as per (3.0 (MS) No.242/70/PD dated 18"
July 1970, Government of Kerala accorded sanction for the possession of
the Kovalam Palace and the adjacent property, measuring 43 acres,
acquired for the Kovalam Project. It was started in the G.O that the
property was being handed over to the Department of Tourism,
Government of India, with immediate effect pending finalization of the -
terms and conditions of transfer.

The revenue records and all other contemporary records maintained
by the State Government, the local authorities and statutory authornties for
the period from 1970 to 1972 records M/s ITDC as the owner and
possessor of the entire 257840 Hectares (64.05 acres) including
Kovalam Palace. Settlement Register was prepared based on re-survey
which started in 1971 and completed in 1994. The settlement Register
records 25.78.40 Hectares as [TDC property. Basic Tax Register in Form
No F which records each item of 54.5 acres land as ‘owned by the ITDC
and land tax paid was by the ITDC from 1970 onwards. Thandaper
Account No.17653 records the registered owner as “General Manager,

~ ITDC” in respect of the entire 64.5 acres of land. Proceedings of the
District Collector, Thiruvananthapuram dated 23.052000 1s an
application dated 17.05.2000 for possession certificate submitted by the
General Manager, ITDC. Possession Certificate
No.R.Dic.10806/2002/G4 dated 16.04.2002 issued to the Manager,
ITDCKovalam who is in possession of 25.78.40 Hectares. The local
Panchayat Property tax register from 1983 shows Kovalam Palace as
ITDC property and the tax was being paid ITDC.  The Tahsildar,
Neyyattinkara had assessed the ITDC under the Kerala Building Tax Act
in respect of the Buildings owned by the ITDC. The Village Officer,

it
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Vizhinjam in his reportdated 13.03.2000 reported that as per the Resurvey

records, the ownership of 25.78 40 Hectares has been recorded by the
Survey Department in the name of ITDC.

For 35 years, the Government of India through ITDC Hotels was in
possession of these lands. including the Palace land. There was a mutual
agreement between the Central Government and the State Government,
which 1s adequately reflected in the correspondence. The entire cost of
this acquisition was borne by the Government of India through transfers
made from the Union to the State from time to time Possession of these
properties has been transferred by the State to the Union and n this

fashion for almost 35 years; ITDC Hotel was in possession of these
properties. -

The Hon’ble Court observed that it was neither pleaded nor was it
the case of the State that consideration of Rs.9,58,954 /- as sanctioned by
the Government of India vide letter dated 26.03.1970 was not paid to the
State of Kerala. |

Section 17 (2) (?1’1’) of the Registration Act exempts any grant of
Immovable property by the Government, from registration. It was held in

-~

K.V. Shivakumar and Ors (MANU/KA/1879/2016), that a Government |

Order by the Government by way of an allotment, did not require
registration under Section | 7(1) of the Act Section 90 of the Registration
Act provides for exemption of certain documents executed by or in favour
of the Government. As per Section 90 (1)(d) Sanads, inam title-deeds and
other documents purporting to be or to evidence grants or assignments by
Government of land or of any interest in land are exempted. Unlike in the



{

No.26/LS/2017/Law Office of the Law Secretary,
No0.3857/B1/06/TSM Date: 4 fﬁ/-lb P

A grant by a Government may be in the form of a letter to the
individual concerned. The Government Order mentioned above and
subsequent changes made in the records showing ownership s sufficient
to posit an inference that the ownership over the property was transferred.

The nature of possession of the ITDC is also relevant
consideration in this matter. It is mentioned in the certificate issued by
the Additional Tahsildar (G4 10806/2002 dated 18.04.2002) that besides
the property handed over, more extent of land is in the adverse possession
of ITDC Kovalam. The order of the Joint Secretary, Government of India,
Ministry of law and justice and company affairs dated 31.05.2002 shows
that all the properties of ITDC stood transferred to M/s. Kovalam Hotel
Pvt. Ltd. Proceedings of the District Collector K4 30636/2000 dated
23.05.2000 indicated that about 28 years prior to 23.05.2000, property
having an extent of 25 Hectares 78 Ares was transferred to ITDC
Kovalam. On 27.03.2003 a meeting was held between the Secretary

Tourism Department and the KTDC M.D. The following decisions were
taken in the meeting.

1. Government of Kerala would transfer the Halcyon Palace and
surrounding area in Sy No.7/1 inan extent of 4.21 hectares to M/s
Kovalam Hotels Ltd., Thiruvananthapuram, which is in their
adverse possession.

2. Out of the total area of Kovalam Hotels Pvt. Ltd,
Thiruvananthapuram, land measuring an extent of 2.3591 hectare
in Sy. No.7/1 and an extent of 1.90 hectares in Sy.No.18/1 would
be transferred to Kerala Tourism Development Corporation and
State Government respectively as quid-pro-quo. |

3. There 1s a common access used by the State Government and M/s
Kovalam Hotels Ltd. for entry and exit to the hotel and

Government Guest House. Any . change, alteration or
modification with regard to the access will be done by mutual

consent.

)
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- The minutes indicate that the Halcyon Palace and surrounding area
was 15 in the adverse possession of ITDC. Under Article 64 r/w- Article
112 of the Limitation Act, the period for filing a suit to recover possession
of an immovable property is 30 years from the date when the possession
became adverse. The minutes and other documents indicate that State of
Kerala has admitted the adverse possession of M/s ITDC Hotel began
more than 30 years ago. Therefore the proposed suit would be barred by
the limitation. Under Section 27 of the Limitation Act, at the
determination of the pertod limited for Instituting a suit for recovery of
possession of a property the right over such property would stand
extinguished. The Section indicates that there would be a divestiture of

title of the real owner and investiiure of such title in the person in
possession. |

Therefore even if the State of Kerala had title over the property it
would have been extinguished by 2dverse possession and limitation.

- Therefore,it would be g colossal error to embark on a speculat_ive
litigation with a doubtfiy] claim of title against the Union of Indiaa
necessary party to the suit, and the petitioner in the WPC, |

Point No 2-:

By a common judgment dated 08.04.2005, which is reported in
2005[1] KLT819, the Division Bench passed the following order:-

“The Government Order, Exhibit pPJ 3, dated
25.09.2004 therefore cannot stand in the eye of law, so
also the notice issued by the District Collector pursuant
1o the Government Order. Those orders qgre
accordingly quashed and there will be a direction to
the State of Kerala and its Revenue Officials 1o putthe
petitioner back in possession of the items of properties

taken possession Jrom them, forthwim, Writ appeal

-
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and Writ Petition are ac. ordingly allowed with cos; of
Rs. 10,000/~ to be paid (o the I petitioner by the State
Government "

There is a clear direction in the aforementioned Judgment to hand
over the property. To get over that judgment, the State of Kerala passed
Kovalam Palace (Taking Over by Resumption)Act,2005. This Act has
been held to be void, inoperative and vnconstitutional by High Court and
the Special Leave Petition before the Hon’ble Supreme Court was
dismissed. The resultant position is that the direction in the judgment
reported in 2005[1] KLT 819,is still in force and the State has to comply
with “that judgment. Failing which contempt proceedings could be
iitiated against the State.

State and its instrumentalities huve to first comply with j udgments
of Courts and act in fairness. By an arbitrary action followed by an

the property to the person from whom possession was taken complying
with the direction in the Judgment cited supra.

If found necessary, it would be advisable to get the opinion of the
learned Attorney General of India since the Advocate General’s opinion,

in my humble view requires a relook. o
h 7, / -
arpdﬁnath,

Law Secretary.

bt
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