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Facts ofthe case

On 25.05.1930, Rev. Alocious Maria Benzigar ODC, Brshop of
Koliam transferred an extent of 18. 10.00 hectares of land in vartous

Survey Numbers, including an area on 13.55 acres in Sy. No.385/1

situated at Kovalam, to Sri. MakayiramThirunal Rama VarmaValiya Koi

Thamburan of Travancore.

The Maharaja of Travancore constructed a place in the afbresaid

land known as "Halcyon Castle / Kovalam Palace"

The Department of Tourism, (lovernment of Kerala in the year

1962. acqurred an area of 19.13.993 Acres of land rncluding an area of
10.18.993 acres in Sy No 385i1, in wlrich the l{alcyon Castle u,as located

Compensation fbr acquisition of land was determined as Rs.5, 26,431 l-

and paid to Makayiram'rhirunal Rama VarmaValiya Koi Thamburan. The

Department of Tourism, Government of Kerala took over the above

property and started running a hotel, viz. 'Kovalam Palace Hotel'.

On the request of the ITDC through the Union of India, the state

Govemrnent acquired land at Kovalam and agreed to hand over Kovalam

Palace and adjoining land for consrideration. Pursuant to the sanctlon

granted by the President of Indra a sum of Rs.9,50"534.30 was paid to the

Government of Kerala for the tra|sfer of ownership of the Kovalam

Palace properly along with the besch at Kovalam measuring about 43

Acres acquired by the State Governrrrent.

Government of Kerala, as pci" G.O. (MS) No. 242110/PD dated

18.07 1970 accorded sanction fbr tr.lnst-er of possession of the Kovalam

Palace and the adjacent property, measuring approximately 43 acres

acquired for the Kovalam Project to lottrism Department, Govemmeut of
India with immediate

effect. Possession was ordered to be qranted. pendin-e finalizatior-r of terms

and condrtions of transfer. G.o. (Mli) No.35717\lPD dated 22 10 1970
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was also issued according sanction for possessron of the Beach House andPWD Bathing Shed to the Department'ofiourisrn, Government of India.The Managing Director, Kerala Tourism Developrnent Corporation, on23'1019i0' handed over2r Acres:r 
"ents 

orpuru"" prop".iy',Jizz.zg
Acres belonging to private parties to the Additionar Director General ofTourism, Covernment of India.

Based on the recommendation of the Disinvestment commissron,Union of India published expression of interest olfering to sell nine hotels,which also included Kovaram Ashok Beach R"ron (64.50 Acres). M/s M.Far Hotels Ltd, submitted an expresrion oiint".est to lrre union of rndrafor Rs 43,68"76'000 /- which *ur u...p,.d being the Highest offer.Accordingly, the Government of rncrra decioea to trinsfer trrJown"isr'pand possession to the highest bidder na,nely M. Far Hotels Ltd.
By order dated 2l .05.2002, Government of India granted sanction

:::^:TT T-ur1le"rent by whicli sanction and appro=val of demergerscnefire was granted transferring therKovalam Ashof 
-Beach 

ResoJto MFar Hotels Ltd. Accordin_gly, the f.,ut.l frof".ty referred to as KABR,(KovalarnAshoka Beach Resort), rouuti,r'*us sord by ITDC to firstpetitioner in writ petitiod by r"iung ,n" ,rrr=, by two s'are purchaseagreement. As'suchM.Far Hotels Ltd, became the owner,,' p".rirr., 
"r64.05 acres of land including buildings thereon.

The state Government issued Government order dated 1g.04.2004deciding to take over Kovalam paraceanJ-irr" Iuna in which it is rocated.State Government arso regqived u ."p*.niuiron dated 06.06.2004 fromthe granddaughters of Shri- Makayirararrri.unur n"," v"..i ffi*,n,the Government to retain the Harcyon curil"no.'u,am as a heritage site.

, 1r per G.O (MS) No.259l04lGAD dated 18.09.04 Govemmentrssued order for taking over the Kovaram palace and the adjoining land.



No.26lLS/2017/Law
No.3857/B 1/06/TSM

Office of the Law Secretary.
Date: 4ls lJ.o17

State Government issued another order to take over the palace and the
land measuring 10.18.99 Acres in Sy. i.,Io.385/1 with immediate effect.

Challenging the action, M.Far Hotels Ltd filed W.P. @ No. 28270/04
before the Hon'ble High Court of Kerala. Both W.P O No.28270104 and
W.A No. 1196/04 were decided by ihe Division Bench vrde.judgment
dated 08.04.2005, which was reported in M Far Hotel Ltd. v. Union of
India (2005 (l) KLJ 819).The Divisir:i,n Bench held that the actron of the
State Government in taking over poss(ission was arbitrary and without the
authority of law. Government order dated 25.09.04 was set aside,
including the notice issued by the District Collector. The State of Kerala
and its revbnue officers were directed to give back possession to the
petitioner. The Special Leave Petitions filed by the State before the
Hon'ble Supreme Court against the judgment of the Division Bench as
SLP O Nos. 8603 & 8604 of 2005 wi:re dismissed.

The State meanwhile promulgated the Kovalam Palace (Taking
Over by Resumption) Ordinance,2Ct05 The Ordinance was replaced by
Kovalam Palace (Taking Over by Resumption) Act, 2005 published in the
Kerala Gazette dated 12.08.05. Mis Leelaventure Ltd challenged the
constitutionality of the Kovalam Palace (Taking Over by Resurnption)
Act before the Hon'ble High Court by filing a Writ Petition.

The Union of India in its counter affidavit filed in the Writ Petrtion
pleaded that the property was transferred to the Union of India on payment
of full consideration to the Union of lndia on payment of full
consideration and the Government oIIndia and the ITDC were throughout
fulI owners of the properfy. The Government of India stated that the
property was transf-erred to the sixtli'respondent, who acquired absolute.
clear and marketable title, in the revenue records, including Thandaper
AccountNo.17653,the properfy was shown to be owned by the ITDC In
the settlement register,prepared atterthe re-survey, the scheduled property
was shown as ITDC property. In furtherance of disinvestment policy, the
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Point No l-:
Arttcle I3 I of the Constitution of India reads thus:
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of this Constittttion, the supreme
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existence or extent ofa tegal right depends: Provided that the

said jttrisdiction shall not extend to a dispule arising out of any

treaty. agreement. corenant. engagements, and or other
similar instrumentwhich, having bcen entered into or exeailed

before the commencement of thit Constitution, continues in

operation after such commencen ent. or which proiides that

the said jurisdiction shall not extend to such a dispttte

Article 131 of the constitution, deals with the original .lurisdiction
of the Supreme court. Subject to the provisions of the constitution; the

Supreme court has original jurisdiction in any dispute, inter alia, between

the Government of India and any State or States on one side and one or

more other States on the other if and insofar as the dispute involves any

question (whether of law or fact) on which the existence of legal right

depends. However, by the proviso aripended thereto, the jurisdiction of
the Supreme Court is barred if the dispute to which a State specified in

Part B of the First Schedule is a party if the dispute arises out of any

provision of a treaty, agreement, co'/enant. engagement- sanad or other

similar instrument was entered into or executed before the

commencement of the Constitution and has or has been continued in

operation after such commencement. Evidently, the proviso has no

application.

The proposed civil suit is not one disputing the title of an indivrdual

but essentialiy the disputants would be the Union of India on the one side

and the Government of a State on the other side inasmuch as M/s

Leelaventures Ltd traces title flom the Unron of India by a transfer

pursuant to disinvestment.

Eminent .lurist H M SEERViilsaid that when a court is given

"exclusive Surisdiction" in respect of a 'dispute' between parties- it rs

reasonable io hold that the court has power to resolve the whole dispute

tncluding enforcement of its decree:l or orders, especially when provisron

has been made'for such enforcement . Constituttonal Lawof India, {'hEdn.

VoLlil. p.2626.
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represented the expenditure incurred by the State Government on the

above items and other related works in connection with the Kovalam
Project. A request was made for taking necessary steps fbr the transfer of
the ownership of the property mentiorred above to the Department of
Tourism, Government of India.

In pursuance of this letter. as per(i O (MS) No 242 lTOlPDdated l8s
July 1970, Government of Kerala acc,rrded sanction fbr the possession of
the Kovalam Palace and the adjacc:rrt properfy, measuring 43 acres,

acquired for the Kovalam Project. [t was started in the G.O that the
propeffy was being handed over to the Department of Tourtsm,
Government of India, with immediatc effect pending finalization of the

terms and conditions of transfer.

The revenue records and all othcr contemporary records maintained
by the State Government, the local auiiiorities and statutory authorities tbr
the period from 1970 to 1972 records IWs ITDC as the owner and

possessor of the entire 25.78.40 Hectares (64.05 acres) including
Kovalam Palace. Settlement Register was prepared based on re-survey
which started in 1971 and completed in 1994. The settlement Register
records 25.78.40 Hectares as ITDC property. Basic Tax Register in Form

No F which records each item of 54.5 acres land as 'owned by the ITDC
and land tax paid was by the ITDC from 1970 onwards. Thandaper

Account No. 17653 records the registered owner as "General Manager,
ITDC" in respect of the entrre 64.5 acres of land. Proceedings of the

District Collector, Thiruvananthapuram dated 23.05.2000 is an

application dated 17.05.2000 for possession certificate submitted by the

General Manager, ITDC. Possession Certiflcate
No.R.Dic.10806l2002lG4 dated 16.04.2002 issued to the Manager,
ITDCKovalam who is in possession of 25.78.40 Hectares. The local

Panchayat Properfy tax register from 1983 shows Kovalam Palace as

ITDC properfy and the tax was being paid ITDC. The Tahsildar,
Neyyattinkara had assessed the ITDC under the Kerala Building Tax Act
in respbct of the Buildings owned by the ITDC, The Village Ofircer,
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Vizhinjam in his report darc! 

-r 
3 03.2000 reported that as per the Resurveyrecords' rhe ownership..r-25.7g.40 H".;;;r has been recorded by theSurvey Department in the narne of tTDa."-^'

For 35 years, the G.vernment of India through ITDc Hotels was inpossession of these lands. incrudi"g irr" p"l".e land. There was a mutuaragreement between the.ccntral cciu"-r"niand the stut" cou".n*"nt,
Y]:1is adequatery refrectcri i"ln" ."r.irpond.n.". The entrre cost oftnrs acquisition was borne by the Gou;;;;t of India through transf-ersmade from the Union to trre State fiom time io trme possession of thesepropertles has been transf'crrcd uv tr,"'-diut" to the Union and in this

r:?fi,*'almost 
35 vcars' ITDC Hoter was in porr"rri*^lr'trrese

The Hon'ble court observed trret it was neither pleaded nor was itthe case of the State that considerauon oiRs.g ,5g,g54i- u. ,"".i.""0 uvthe Government of rndia uid. r;;;';;r.a )i u: 1970 was not paid to theState of Kerala.

. Section tl (z) (vi|)of the Regisrration Act exempts any grant ofrmmovable properfy b{ t" Govemm"ent, rrJm ,egist ation. It was held inICV' Shivakumar and o.s rrvnrvu/rnii:ilntrrtul,that a GovernmentOrder by the Governm.ll bV *uy oi. an attotment, did not requrreregrstration under Section r 7( r j of th. a"is"ction g0 0f the RegistrationAct provides for exemotio""i;;u;;d;,iln,, 
"*".rted by or in favourof the Government. nJ11_S.""1i"" noi;;(,i;ianads, inam title_deeds andother documents purportlng to be or to eviden

Go vemment or rand or o r Jnv i 

" "."ri 
i"' r uni::"t:xlff ;tii:iffii',i:

::::":l.ITrtbr of nr9111y 
l,mons oroina.y inaividuals no sale deed orregrstratronls required when the tra=nsfbr i, b.t*""n State Govemment ofthe one parr and ih. Union of India 

"frrr. "in.. o*
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A grant by a Government may be in the form of a letter to the

individual concerned The Governmcnt Order mentioned above and
subsequent changes made in the records showing ownership is sufficient
to posit an inference that the ownership over the property was transferred

The nature of possessic'u of the ITDC is also relevant
consideration in this matter. It is mcntioned in the certificate issued by
the Additional Tahsildar (G4 10806/2002 dated 18.04.2002) that besides
the property handed over, more extent of land is in the adverse possession
of ITDC Kovalam. The order ofthe Joint Secretary, Government of India.
Ministry of law and justice and company aflairs dated 3 1.05.2002 shows
that all the properties of ITDC stood transf'erred to M/s Kovalam Hotel
P\,1. Ltd. Proceedings of the District Collector K4 30636/2000 dated
23.05.2000 indicated that about 28 years prior to 23.05.2000, property
having an ext€nt of 25 Hectares 78 Ares was transferred to ITDC
Kovalam. On 27.03.2003 a meetirrg was held between the Secretary
Tourism Department and the KTDC M.D. The following decisions were
taken in the meeting.

1. Government of Kerala would transfer the Halcyon Palace and
surrounding area in Sy.No.7i I in an extent of 4.2l hectares to M/s
Kovalam Hotels Ltd., Thrruvananthapuram, which is in their
adverse possession.

2. Out of the total area of Kovalam Hotels Pw. Ltd ,

Thiruvananthapuram, land measuring an extent of 2.3591 hectare
in Sy. No.7/i and an extent of 1.90 hectares in Sy.No.l8/l would
be transferred to Kerala Tciurism Development Corporation and

State Government respectively as quid-pro-quo.
3. There is a corrmon access Lrsed by the State Government and M/s

Kovalam Hotels Ltd. fbr entry and exit to the hotel and

Government Guest House. Any change, alteration or
modification with regard to the access will be done by mutual
consent.
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The minutes indicatc that the Harcyon parace and surrounding areawas is in the adverse posscssion of rrDb under Article 64 r/w ArtrcreI l2 of the Limitation Act, rhe p"rioa1o, tilinof an imm.ovuur. prop".tv i, i0 y""rs rr;',fl:;:i:H::,"r"Jiil::::i:l

became adverse. The minutcs una otn", iocuments indicate that state ofKerala has admitted the adverse p;;il;; of iws noc Hot"f u"gunmore than 30 vears agg Thcrefb.i ,ir. p-p"red suit would u" iu.."a uythe limitation. Unier. s".tion-;;;:?" Limitation Act, at the
*l::lTlt"""of the period rimiteolorlnstiuting a suit for recovery ofpossesslon of a property the right ou". ,u.., property would sbndextrnguished. The section indicaies tt aiitr.." wourd be a divestiture of
lir","o.l*" 

real owner and investiiur. oi-ru"t, title in the person m

Therefore even if the State of Kerala had title over the propert_y itwould have been extinguished by' acr,*rrJ^i"rr".rion and rimitation.

Therefore,it wourd be a corossal error to embark on a specurativelitigation with a doubtfur .r"rr 
"iiitr"'lruinr, ,1"',u"i*"5i r"oi","necessary party to the suit, and the petitioner-in the WpC.

Point No 2-:

By a common ildglnent dated 0g.04.2005, which is reported in200sIr] KLT8r9, thebiv"i";; 8""; offiin" fo'owing order -,'The 
G,

,, o n, o,fi i [! Iff i,,: ;X:;,, ":; !,] ;i, !i' ;, #,, ",1also the notice issued by the District Collector pursmntto the Government' Ordelr- Those orders areaccordingly- quashed and there will be o airr"ttoo.itlte State of Kerala and its R"r"ru" Ofticials to put thepetitioner back in possession of the iiims ,f ;;;;;;;ta k e n p o s s e s s i o n fn t m t h e m,-"1i rt h*t rn. r,frj i L iirT t



- No.26/LS/201i /Lat,
No.3857/B t/06/T5M O_ffice of the Law Secretary,

Dut"' 4ls Itoiv
ond l4rrit petition are at<.ording.ly allowed with cost ofRs.10,000/_ to be paid t,, the Ii peritioner ;;;;";;;,,
Government. "

There is a clear direction in the rforementioned judgment to handover the properry. To get wer that iu.rg;";,, the state of Kerara passed
5:*J"T, Palace (Takmg Ovgr by [,-.irrpilo"iAct,2005 This Act hasbeen held to be void' inoperative and rrncoistitutional by High court andthe Speciar Leave petiiion befbre trr. Hon'ute Supreme court wasdismissed' The resurtant positron i, rr.'at ine direction in the ludementrep.ort:d in 2005[r] KL] 8re"is stiu i,, ro."" unJtn" iil##lirno,,wlth that ludgment. Fa'ing which contempt proceedings could beinitiated agarnst the State.

state and its instrumentarities have to first comply with judgrnentsof Courts and acr in.fairness. B;-;,;';;;,;ry action fo'owed by anunconstrtutional Act, fu l,* took over porr"irlon. O"* rfr. 
""iJns 

ot.the Government and its instrumentarifies ha-ve been herd to be vord,rnoperative and unconstitutional bt H;;;;;;igh Court, the St# ougf,tnot to cling on to such illegar possestio,r. tn'ai-"ss, the state has to returnthe properry to the person r.b* il;, p;;;;sion was raken cornpryingwith the direcrion in the judgm"* .li..f ;;;;.
lj*:i:::::ly,,iry::ld be advisabre to get the opinion of the

f iff fl ff,:ff #T:t11.:J j::,::ilffi ;#;HJ":ilr::,:i"i;rn rny hurnble view requires a relook.

th
Law Secretary.
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