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GOVERNMENT OF KERALA

Personnel and Administrative Reforms (Rules) Department
NOTIFICATION |
G O. (P) No. 192013/P&ARD. Dated, Thiruvananthapuram, 14th June, 2013.

S. R. O, No. 479/2013.—In exercise of the powers conferred by
sub-section (1) of section 2 of the Kerala Public Services Act, 1968 (19 of
1968), read with section 3 thereof, the Government of Kerala hereby make the
following rules further to amend the Kerala State and Subordinate Services
Rules, 1958, namely:—

- RuLes '

1. Short title and commencement.—{1) These rules may be called the
Kerala State and Subordinate Services (2nd Amendment) Rules, 2013.

(2) They shall come into force at once,

PRINTED AND PUBLISHED BY THE SUPERINTENDENT OF GOVERNMENT PREsSES
AT THE GOVERNMENT CENTRAL PRESS, THIRUVANANTHAPURAM, 2013.

33/2840/2013/DTP.
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2. Amendment of the rules—In Part II of the Kerala State and Subordi._
Services Rules, 1958, in rule 8 — )

(a) in Note (1) for the words “by Government or other competent
authority” the words “by Government or other competent authorlty on behalf of
the Government” shall be substituted,

(b) after Note (2), the following Note shall be inserted, namely:—

“(3) A member of a service appointed to another service in the
exigencies of public service in the manner as specified in Note (1) above shall,
unless otherwise specified by the Government at the time of relief, be eligible
for the benefits in respect of seniority, probation and appointment as full
member in such service as envisaged under this rule, only in the event of his
reappointment to such service of the parent Department is before the
confirmation of his service in the latter Department or within five years from
the date of his relief from the parent Department whichever is earlier. In
respect of reappointment after the said period, he shall be eligible to rejoin the
service of parent Department as the junior most in the class, category, grade or
post in which he was a probationer or an approvecl probationer on the date of
his reliet.”

By order of the Governor,

T. J. MaTHEW,
Secretary to Government.

Explanafory Note

(ThlS does not form part of the notification, but is intended to 1nd1cate its
general purport.)

Invoking the Note (1) under rule 8 of Part II of the Kerala State and
Subordinate Services Rules, 1958, a large number of persons who had got
themselves relieved from the service of State Government Departments to take
up any other post under another Department of the Government are reappointed
to their parent service, sometime after a very long period, claiming all the
service benefits envisaged therein such as seniority, promotion, probation and
appointment as full member which ke would have enjoyed but for his absence
causing unsettlement of settled seniority positions in these Departments often
resulting in large scale reversions and unnecessary litigations. Therefore, the
Government have decided to prescribe a time limit for the full operation of the
provision and to make the Note (1) more clear.

The notification is intended to achieve the above object.




Personnel and Administrative Reforms (Rules) Department
CIRCULAR
No. 2517/R1/2013/P&ARD.  Dated, Thiruvananthapuram, 8th February, 2013.

Sub:— Personnel and Administrative Reforms Department—Kerala State and
Subordinate Services Rules, 1958-—Re-appointment under rule 8 of
Part I, Kerala State and Subordinate Services Rules—Clarification—
Reg.

Rule 8 of Part II, Kerala State and Subordinate Services Rules envisages
that the absence of a member of a service from duty in such service for the
reagons cited therein shall not, if he is otherwise fit, render him ineligible in his
turn,—

(a) for re-appointment to a substantive or officiating vacancy in the
class, category, grade or post in which he may be a probationer or an
approved probationer. .

(b) for promotion from a lower to a higher category in such service; and

(c) for appointment to any substantive or officiating vacancy in another
service for which he may be an approved candidate,

as the case may be, in the same manner as if he has not been absent. He shall
be entitled to all the privileges in respect of appointment, seniority, probation
and appointment as full member which he would have enjoyed but for his
absence.

2. Based on the above rule position, a ‘member of a service’ in one
Department who after moving on to ancther Department returns to the service in
the. first Department shall be entitled to re-appointment in the same class,
category, grade or post in the same service in the first Department under clause
(a) and he shall be entitied to all promotions within the same ‘service’ in the first
Department that would have accrued to him but for his absence from such a
service. His promotions under clause (b) in the first Department shall be limited
to grades or categories or posts within such ‘service’, of which he was a
member at the time of his relief from that Department.

GCPT. 3/797/2013/DTP.



2. A8 per (n€ seCona proviso unaer rui€ o (C), rart 1i, Kerala d>tate ana
Subordinate Services Rules, a member of a service who is appointed to another
service and is a probationer or an approved probationer in the latter service,
shall not be appointed under sub-rule (¢) to any other service for which he may
be an approved candidate unless he relinquishes his membership in the latter
service in which he is a probationer or an approved probationer.

4. According to rule 2 (15), Part I Kerala State and Subordinate Services
Rules, ‘Service’ is classified as “State Service” and “Subordinate Service” as the
case may be.

5. Rule 8 is applicable to a member of a service absent from duty in
such ‘service’. A Government servant who left a “Subordinate Service” in his
parent Department for taking up appointment in another subordinate or state
service has the right for seniority on his re-appointment, only in the subordinate
service of the Parent Department from which he left. The availability of the
benefit of the rule is lirvited to the post borme on the cadre of a ‘service’ namely,
“Subordinate” or “Siate service” and not extended to all posts in the
Department. He cannct sutomatically claim and acquire the benefit of seniority in
the “State Service” of the Parent Department unless he was an approved
caidate for appointie:t at the time of his relief from the Parent Department in
the State Service. Even then for appointment in the “State Service” he has to be
re-appointed in the Parent Department in the “Subordinate Service”, and he has
to relinquish his membership in the latter service as provided in the second
proviso to Rule 8. If he was not an approved candidate for appointment in the
“State Service” at the time of his relief in the Parent Department, he has to get
his probation declared in the “Subordinate Service”, get selected by the
Departmental Promotion Committee afier assessment of his merit and ability,
relinquish his membership in the latter service and get appointed to each post
borne on the cadre of the “State Service”. His seniority in the “State Service” in
the Parent Department shall be determined by the date of order of his
appointment to “State Service” as envisaged in Rule 27 (a) Part II, Kerala State
and Subordinate Services Rules. The Rule does not envisage protection of
senigrity in another service namely “State Service”. The Hon’ble High Court in
Writ' Appeal No. 1414, 1385, 1825 and 1823/11 dated 29-6-2012 has also observed
as follows,—

“However it iz icedless to say that the authorities who consider the
representations for regutriation of the respondent/writ petitioners, have to take
into account the relzvant rules keeping in mind the State Service and
Subordinate Service”



6. Lhere are occasions when a Government Servant gets relieved from the
Parent Department in the “Subordinate Service” and after a long period of
absence gets reappointed to the Parent Department on request, claims the
benefits of seniority and appointment direct to the posts in the “State Service”
also based on the post held by his junior in the “Subordinate Service” in the
Parent Department at the time of his relief from the “Subordinate Service”. The
junior in this case who continued in the Parent Department might have got
selected by the Departmentai Promotion Committee to each post bome on the
cadre of the “State Service” aficr getting his probation declared in each post
and merit and ability assessed by the Departmenial Promotion Committee and his
seniority reckoned as per Rule 27 (a) Part II, Kerala State and Subordinate
Services Rules. The re-appeintec claims the benefit of seniority and appointment
notionally in the “State Service” also, by gxipping the procedure and criterion of
seniority laid down in the Rules for such appointment in the “State Service”
and also without relinquishing the membership in the latter service as envisaged
in the second proviso to Rule 8 (c). This has created embarrassing situations to
Government and has led to large number of litigations. This causes discontent
among the Ge' emment Servants who continues in the Parent Department. The
re-appointee oae day, on his re-appointment after a long ‘period of absénce in.
the Parent Department often gets appointed to the highest post borne on the
cadre of the “State Service” of the Parent Department overlooking the claims of
those who have been appointed to the posts in the “State Service” as per
seniority in the “State Service” after following the procedure prescribed in the
Rules, causing their reversion and upsetting the settled seniority. Appointment of
a person who has been absent for a very long time in the Parent Department to -
higher posts without any experience in that Department also affects the
efficiency of the service. This often persuades Government Servants to hop from
one Department to another in Government Service, in search of promotional
avenues. This is not what is intended by the rule.

7. In the circumstances, Government hereby clarify that a ‘member of a
service’ in one Department who after moving on to another Department, returns
to the service in the first Department, shall be entitled to re-appointment, only in
the same class, category, grade or post in the same service namely “State” or
“Subordinate Service™ as the case may be in the first Department under Rule 8,
Part II, Kerala State and Subordinate Services Rules and he shall be entitled for
all promotions within the same service (State or Subordinate) in the first
Department that would have accrued to him but for his absence from: such a
service. A Government Servant who left the Parent Department from the
“Subordinate Service” shall not be eligible for the benefit of seniority and
appointment in the “State Service” by virtue of his re-appointment in the Parent
Department under Rule 8, Part I, Kerala State and Subordinate Services Rules.

K. Jose Cymiac,
Chief Secretary to Government.



To

All Heads of Departments and Offices.

All Departments/All Sections (including Law & Finance) of Government
Secretariat.

The Secretary, Kerala Public Service Commissioh, Thiruvananthapuram
(with C. L).

The Principal Accountant General (Audit), Kerala, Thiruvananthapuram
(with C. L).

The Accountant General (A & E), Kerala, Thiruvananthapuram (with C. L).

The Registrar, All Universities (with C. L).

The Secretary, Kerala Legislature Secretariat (with C. L).

. The Secretary to Governor, Raj Bhavan, Thiruvananthapuram (with C. L).

The Registrar, High Court of Kerala, Emakulam (with C. L).

The Registrar, KAT, Thiruvananthapuram {(with C. L).

The Advocate General, Kerala, Ernakulam/Thiruvananthapuram Branch
(with C. L). :

The Registrar, Kerala Lok Ayukta, Thiruvananthapuram (with C. L).

The Secretary, Human Rights Commission, Thiruvananthapuram (with C. L)

The Secretary, Ombudsman for Local Self Government, Thiruvananthapuram
(with C. L.).

The State Chief Information Commissioner (with C. L.).
The General Manager, KSRTC, Thiruvananthapuram (with C. L)
The Secretary, KSEB, Thiruvananthapuram (with C. L).

All Additional Chief Secretaries/Principal Secretaries/Secretaries/Special
Secretaries/Additional Secretaries/Joint Sgcretaries/Deputy Secretaries/
Under Secretaries to Government.

The PS to Speaker/The PS to Deputy Speaker of the Legislative Assemhly.
The PS to Chief Minister and all other Ministers.

Tke PS to the Leader of Opposition. )

The Additional Secretary to Chief Secretary.

1 & PR (Web & New Media) Department for uploading in the Official
website.

Stock File/Office Copy.



Personnel And Administrative Reforms (Rules) Department

CIRCULAR

No. 6419/R1/2016/P&ARD.
Dated, Thiruvananthapuranm, 18th Aay, 2016,

Sub:—Personnel and Administrative Reforms Department-—
Reappointment under Rule 8 of Part II KS & S5Rs, 1958—

Clanfication—Reg.

Several instances have come to the notice of Government that requests
for re-appointment under Rule & Part II KS & SSRs are denied on the
interpretation that *No Objection Certificate’ from the competent authority
of the former depariment is required to 1ake up appointment in the latier
department, otherwise it shall not be deemed to be an appointment made
in the exigencies of public service in terms of the Note 1 below the 4th
proviso to Rule 8 Part Il KS&SSRs and such persons are not eligible for
reappointment to the former service, in terms of Rule 8 Part 1I KS&SSRs.

2. The Rule 8 of Part II KS & SSRs, 1958 envisages that the
absence of a member of a service from duty in such service for the
reasons cited therein shall not, if he is otherwise 1it, render him ineligible
in his turn for reappointment, for promotion from a lower to a higher
category in such service and for appointment to any substantive or
officiating vacancy in another service for which he may be an approved
candidate, as the case may be, in the same manner as if he has not been
absent. He shall be entitled to all the privileges in respect of appointment,
seniority, probation and appointment as full member which he would have
enjoyed but for his absence. The 4th proviso to Rule 8 insists that this
rule shall not apply in the case of a member of a service whose absence
from duty in such service is by reason of his appointment to another
service not being Military Service, solely on his own application, unless

GCPT.3/1796/2016/8-3
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such appointment is made in the exigencies of public service. The Note 1
under 4th proviso clarifies that an appointment made in pursuance of
applications invited, sponsored or recommended by Govemment or other
competent authority on behalf of the Government shall be deemed to be
an appointment made in the exigencies of Public Service for the purpose

of this rule.
3. In Judgment dated: 11-4-2014 in OP (KAT) No. 2369/2012, the

Hon’ble High Court has also held that the petitioner thereon is entitled-to
reappointment as Junior Inspector/Auditor, as the appointment of the
petitioner in pursuant to the application invited by the PSC shall be
deemed to be an appointment made in the exigencies of public service for
the purpose of Rule 8 of Part 11 of KS & SSRs.

4. Since Public Service Commission is the competent authority to
invite application for appointment to Public Services, an application made in
pursuance of application invited by the Kerala Public Service Commission
has to be treated as an application made in exigencies of Public Service as
defined in Note 1 below the 4th proviso to Rule 8 Part II KS & SSRs.
Therefore in such cases, insisting “No Objection Cenificate” from the
former department, to take up appointment in the latter department, in
order to get the benefit of reappointment to former department under Rule

8 Part IT KS & SSRs is not correct.

5. In the above circumstances, Govermment hereby clarify that NOC
is not at all required for reappointment to the former department under
Rule 8 Part II KS&SSRs in cases where appointment made to the latter
department was in pursuance of PSC notification inviting application for
appointment. All Additional Chief Secretaries/Principal Secretaries/
Secretarics, all Heads of Departments and Appointing Authorities including
Advice Sections of the Personnel and Administrative Reforms Department are
requested to note the position and they are hereby directed to ensure that
no one is denied of the right for reappointment under Rule 8 Part 11 KS

& SSRs by insisting No Objection Certificate.

SATYAIEET RAJAN,

Principal Secretary to Government.



To

All Head of Departments and Offices.

All Departments /All Sections (including Law & Finance) of Govt.
Secretariat.

The Secretary, Kerala Public Service Commission, Thiruvananthapuram
(with C. L..).

The Principal Accountant General {Audit), Kerala, Thiruvananthapuram
(with C.L.).

The Accountant General (A& E), Kerala, Thiruvananthapuram (with C.L.}.

The Registrar, All Universities (with C.L.).

The Secretary, Kerala Legislature Secretariat (with C.L.).

The Secretary to Governor, Raj Bhavan, Thiruvananthapuram
{with C.L.}. ‘

The Registrar, High Court of Kerala, Ernakulam (with C.L.).

The Registrar, KAT, Thiruvananthapuram (with C.L.).

The Advocate General, Kerala, Ernakulam/Thiruvananthapuram
Branch {with C.L.).

The Registrar, Kerala Lok Ayukta, Thiruvananthapuram (with C.L.)

The Secretary, Human Rights Commission, Thiruvananthapuram
(with C.L.).

The Secretary, Ombudsman for Local Self Government,
Thiruvananthapuram (with C. L.).

The State Chief Information Commissioner {with C.L.).

All Additional Chief Secretaries/ Principal Secretaries/Secretaries/
Special Secretaries/Additional Secretaries/Joint Secretaries/

Deputy  Secretaries/ Under Secretaries to Government,

The P. S. to Speaker/The P. S. to Deputy Speaker of the Legislative

Assembly. '

The P. S. to Chief Minister and all other Ministers.

The P. S. to the Leader of Opposition.

The Additional Secretary to Chief Secretary.

I & PR (Web & New Media) Department for uploading in the Official

Website. _
Personne! and Administrative Reforms (Advice-A/B) Department.

Stock File/Office Copy.




IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR.JUSTICE THOTTATHIL B.RADHAKRISHNAN
THE HONOURABLE MR.8.‘JUSTICE A.HARIPRASAD
FRIDAY, THE 11TH DAY OF APRIL 2014/21ST CHAITHRA, 1936

OP(KAT).No. 2369 of 2012 (2)

[AGAINST TA.NO.1870/2012 OF THE KERALA ADMINISTRATIVE TRIBUNAL,
THIRUVANANTHAPURAM (W.P.(C).NO.3983 OF 2011]

PETITIONER/APPLICANT:

SUVEEN S.KAMATH.
GAYATHRI, T.D.SOUTH, C.M.C 27,
CHERTHALA, ALAPPUZHA.

BY ADV. SRI.P.C.SASIDHARAN.

RESPONDENTS/RESPONDENTS:

1. STATE OF KERALA,
REPRESENTED BY ITS SECRETARY TO GOVERNMENT,
CO-OPERATION (C) DEPARTMENT, SECRETARIAT,
THIRUVANANTHAPURAM - 695 001.

2. THE REGISTRAR OF CO-OPERATIVE SOCIETIES,

OFFICE OF THE REGISTRAR OF CO-OPERATIVE SOCIETIES,
THIRUVANANTHAPURAM - 695 001.

BY SR.GOVERNMENT PLEADER SRI. NOBLE MATHEW.

THIS O.P KERALA ADMINISTRATIVE TRIBUNAL HAVING BEEN
FINALLY HEARD ON 20-02-2014, THE COURT ON 11-04-2014
DELIVERED THE FOLLOWING:

Prv.




O.P.(KAT).NO.2369/2012-Z:

APPENDIX

PETITIONER'S EXHIBITS:

EXT.P.1 TRUE COPY OF W.P.(C).NO.3983 OF 2011.
EXT.P.2 TRUE COPY OF COUNTER AFFIDAVIT FILED BY 2ND RESPONDENT.
EXT.P.3 TRUE COPY OF THE JUDGMENT OF THE HON'BLE KERALA

ADMINISTRATIVE TRIBUNAL IN TAA. NO.1870 OF 2012.

RESPONDENTS' EXHIBITS: NIL.

/ITRUE COPY//

P.S. TO JUDGE.

Prv.




“CR”

Thottathil B.Radhakrishnan
&

A.Hariprasad, 3JJ.

Dated this the 11* day of April, 2014

Judgment
Thottathil B.Radhakrishnan, 3J.

1.Petitioner challenges an order of the Kerala

Administrative Tribunal.

2.Heard the Tlearned counsel for the petitioner

and the learned Senior Government Pleader.

3.In his pursuit for employment, petitioner
applied for being considered to the post of
Junior 1Inspector/Auditor 1in the Co-operative
Department 1in the Government of Kerala in
response to the relevant notification issued by

the Kerala Public Service cCommission, “PSC”,



OPKAT2369/12 -2
for short. He also made a separate application
for being considered for appointment to the post
of Clerk/Cashier 1in the District Co-operative
Bank, Alappuzha, hereinafter, “DCB”, by direct
recruitment, in terms of a different

notification issued by the PSC.

4.At the first idinstance, PSC advised for the
appointment of the petitioner as Junior
Inspector/Auditor. The Registrar of Co-operative
Societies, for short, “RCS”, issued Ext.Pl
appointment order on 25.10.2008 and the

petitioner joined in that post.

5.Petitioner was also included in the PSC’s rank
Tist for the post of Clerk/Cashier in the DCB.
on 14.5.2010, PSC advised the DCB for
petitioner’s appointment +to that post. DCB
appointed him 1in that post on 11.6.2010.
Petitioner was relieved from the Co-operative
Department 1in Government at his 1instance on

12.7.2010 and he joined the DCB.
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6.Thereafter, on 2.12.2010, the petitioner
represented to the RCS seeking permission to
rejoin the Co-operative Department as Junior
Inspector/Auditor. In its nutshell, the claim of
the petitioner was to rejoin duty 1in the Co-
operative Department 1in Government 1in terms of
Rule 8 of Part II of Kerala State and
Subordinate Services Rules, for short, “KS&SSR”.
RCS rejected that request as per communication
dated 7.1.2011. challenging that, and praying
for a direction to the respondents to allow him
to rejoin 1in the Co-operative Department, the
petitioner filed a writ petition before this
Court. RCS filed counter affidavit to the writ
petition, supporting the impugned decision and
contending that Rule 8 cannot be pressed 1into
service for the petitioner to come back from the
DCB to a Department in Government because DCB 1is
a co-operative society registered under the
Kerala  Co-operative Societies Act, 1969,

hereinafter, “KCS Act” and service under it



OPKAT2369/12 -4 -

cannot be treated as equivalent to Government
service. The writ petition was transferred to
the Tribunal on 1its constitution. Tribunal
dismissed the transferred application holding
that the petitioner is not entitled to invoke

Rule 8. Hence this original petition.

.It is argued on behalf of the petitioner that
the expanse of Rule 8 and the amplitude of the
field to which it applies has been narrowly
construed by the RCS and the learned Tribunal
ignoring the phrase “or for any other reason” 1in
the opening paragraph of that Rule. It s
further argued that the fourth proviso and Note
I to Rule 8 of Part II of KS&SSR explaining as
to what 1is “exigency of public service', show
that the petitioner was statutorily entitled to
come back to the Co-operative Department 1n
Government with the support of that Rule.
Reference was also made to the decision of the

Supreme Court of India 1in Ali v. State of

Kerala [2003(2) KLT 922] which, among other
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things, dilated on the scope of the proviso and

the utility of a proviso as a legislative tool.

8.0n behalf of the State, the Tearned Senior
Government Pleader, supporting the decision of
the Tribunal and that of the RCS, argued that
Rule 8 can be understood only in the manner 1in
which the Tribunal has viewed it and the service
in a co-operative society cannot be treated as

service which was in exigency of public service.

9.Rule 8 of Part II KS&SSR reads as follows:

“8. Members absent from duty.-The absence of
a member of a service from duty 1in such
service, whether on Tleave, other than Tleave
without allowances for taking up other
employment on foreign service or on
deputation or for any other reason and
whether his T1lien 1in a post borne on the
cadre of such service is suspended or not,
shall not, if he 1is otherwise fit, render
him ineligible in his turn-
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(a)for re-appointment to a substantive or
officiating vacancy 1in the class,
category, grade or post 1in which he may
be a probationer or an approved
probationer;

(b)for promotion from a lower to a higher
category in such service; and

(c)for appointment to any substantive or
officiating vacancy 1in another service
for which he may be an approved
candidate;

as the case may be, in the same manner as if
he has not been absent. He shall be entitled
to all the privileges 1in respect of
appointment, seniority, probation and
appointment as full member which he would
have enjoyed but for his absence:

Provided that subject to the provisions of
rule 18 he shall satisfactorily complete the
period of probation on his return;

Provided further that a member of a service
who 1is appointed to another service and is a
probationer or an approved probationer 1in
the Tatter service, shall not be appointed



OPKAT2369/12 -7 -

under clause (c) to any other service for
which he may be an approved candidate unless
he relinquishes his membership in the Tatter
service in which he 1is a probationer or an
approved probationer:

Provided further that this rule shall not
have retrospective effect so as to disturb
the decisions taken by the Travancore-Cochin
Government 1in respect of the Travancore-
Cochin personnel:

Provided also that this rule shall not apply
in the case of a member of a service whose
absence from duty 1in such service 1is by
reason of his appointment to another
service, not being Military Service, solely
on his own application, unless  such
appointment 1is made 1in the exigencies of
public service.

Note.-(1) An appointment made 1in pursuance
of applications invited, sponsored or
recommended by Government or other competent
authority shall be deemed to be an
appointment made in the exigencies of Public
Service for the purpose of this rule.

(2) The benefit of this rule shall not be
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available to a person holding a post in any
class or category 1in a service 1if his
appointment to that post was from a post in
another «class or category 1in the same
service.”

10.Tribunal took the view that the term “another
service” in the fourth proviso to Rule 8 s
service 1n the State Government, having regard
to the definition of the term “service” 1in Rule
2(15) of Part I KS&SSR and that even 1if the
service in DCB 1is to be presumed to be a service
under the State, appointment in DCB cannot be
treated as an appointment in exigency of public
service. So holding, the Tribunal affirmed the
view of the RCS that the petitioner, having been
appointed to DCB, is not entitled to
reappointment in the Co-operative Department 1in
Government 1in terms of Rule 8 of Part II of

KS&SSR.

11.Rule 8 of Part II of KS&SSR provides that the

absence of a member of a service from duty 1n
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such service, whether on leave, or on deputation

or for any other reason shall not, 1if he is

otherwise fit, render him 1ineligible, 1in his
turn, for the different matters provided in that
rule, as 1if he has not been absent. That
provision does not depend upon whether his Tien
in a post borne on the cadre of such service 1is
suspended or not. However, that rule will not
apply where the absence of that member from duty

in such service was on account of leave without

allowances for taking up other employment on

foreign service. The phrase “for any other
reason” 1in Rule 8 1is sufficient Tegislative
material to hold that a member of a service,

except one who had gone on leave without

allowances for taking up other employment on

foreign service, will be entitled to invoke Rule
8. The fourth proviso to that rule provides that
the said rule shall not apply in the case of a
member of a service whose absence from duty in
such service is by reason of his appointment to

another service, not being Military Service,
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solely on his application, unless, such
appointment is made 1in the exigencies of public
service. Therefore, a member of a service whose
absence from duty in such service is by reason
of his appointment to Military Service will be
eligible to invoke Rule 8. The question that
immediately arises is as to what would be the
meaning of the term “another service” occurring
in the fourth proviso to Rule 8. when the phrase
“not being Military Service” 1is included in that
proviso to cull out an exception to the
operation of that rule in contradistinction to
the term “another service” occurring 1in that
proviso, it has to be understood that for the
purpose of that proviso, the term “another
service” includes a service other than a State
or a Subordinate Service 1in the State
Government. If that were not so, the use of the

term not being Military Service” was not
necessary. We converge on this 1interpretative
conclusion because of the fact that the

principal part of Rule 8 provides its
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application to those who are absent from duty in

a service even on deputation or for any other

reason. “Military Service” 1is defined in Rule 2
(9A) of Part I to mean service 1in the Armed
Forces under the Ministry of Defence, Government
of India, whether as a combatant or a non-
combatant, for a continuous period of not Tless
than 6 months, but does not 1include service 1in
para military forces, namely Assam Rifles,
Defence Security Corps, General Reserve Engineer
Force, Jammu and Kashmir Militia, Lok Sahayak
Sena and Territorial Army. Such services which
are grouped 1into the definition of the term
“Military Service” can never form part of a
State or a subordinate service under the State
Government. They are entirely within the
legislative and executive domain of the uUnion of
India 1in terms of the distribution of
legislative and executive powers in terms of the
constitution of 1India. Therefore, the use of
phrase “not being Military Service” 1in the

fourth proviso to Rule 8 cannot be treated as



OPKAT2369/12 =12 -

creating an exemption or exception or carving
out a distinction from the term “another
service” which immediately precedes the use of
the term “not being Military Service” except
where the term “another service” 1in that proviso
is intended to include a service other than a
State or a Subordinate Service 1in the State
Government. The term “service” 1is defined in
Rule 2(15) of Part I KS&SSR to mean a group of
persons classified by the State Government as a
State or a Subordinate Service, as the case may
be. If that definition is imported to the term
“another service” in the fourth proviso to Rule
8, definitely, Military Service should also fall
within that term since, otherwise, Military
Service 1is excluded from the term “another
service” occurring in that proviso. Therefore,
unless the term “another service” occurring 1in
the fourth proviso can also take within its
sweep the term “Military Service”, the rule
cannot be operated if the word “service” in the

term “another service” in that proviso was to be
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applied on the basis of the definition of the
word “service” in Rule 2(15) of Part I KS&SSR.
Therefore, the word “service” in the phrase “by
reason of his appointment 1in another service”
immediately preceding the phrase “not being
Military Service” in the fourth proviso to Rule
8 is one to which the definition of “service” as
contained 1in Section 2(15) of Part I KS&SSR
cannot be applied in the subject or context. The
application of that definition clause to the
fourth proviso to Rule 8 would be repugnant to

the context in consideration.

12.Rule 2 of Part I KS&SSR opens by saying that
the definitions provided in that rule would
apply “unless there 1is anything repugnant in the
subject or context”. Even in the absence of an
express qualification to that effect, such a
qualification 1is always implied. Repugnancy of a
definition arises when the definition does not
agree with the subject or context. when the

application of the definition to a term in a
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provision containing that term makes it
unworkable, the definition becomes 1inapplicable
to that provision because of the contrary
context. See the erudite <classic  text:
Principles of Statutory 1Interpretation by
Justice G.P.Singh, 13%™ Edition (2012) and the
precedents referred to therein, particularly

vanguard Fire and General Insurance Co. Ltd.,

Madras v. Fraser & Ross [AIR 1960 SsC 971],

Knightsbridge Estates Trust Ltd. v. Byrne
[(1940) AC 613], sState Bank of 1India v.

Yogendra Kumar Srivastava [(1987) 3 scc 10],

Special oOfficer and Competent Authority Urban

Land Ceilings Hyderabad v. P.S.Rao [(2000) 2

SCC 451]. It is well settled that all statutory
definitions or abbreviations must be read
subject to the qualification variously expressed
in the definition clauses which created them and
it may be that even where the definition 1is
exhaustive inasmuch as the word defined is said
to mean a certain thing, it is possible for the

word to have a somewhat different meaning 1in
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different sections of the Act depending upon the
subject or context. That is why all definitions
in statutes generally begin with the qualifying
words, 'unless there 1is anything repugnant 1in
the subject or context'. The meaning to be
ordinarily given to a term which has been
defined 1in a particular Tlegislation 1is that
given in the definition clause. But this 1is not
inflexible and there may be sections 1in that
legislation where the meaning may have to be
departed from on account of the subject or
context in which the word had been used and that
will be giving effect to the opening sentence in
the definition section, namely 'unless there is
anything repugnant in the subject or context'.
In view of that qualification in the definition
clause, the Court has not only to look at the
words but also to Tlook at the context, the
collocation and the object of such words
relating to such matter and 1interpret the
meaning 1intended to be conveyed by the use of

the words under the circumstances - See
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vanguard Fire and General Insurance Co. Ltd.,
Madras (supra) followed in whirlpool

Corporation v. Registrar of Trade Marks [(1998)

8 scC 1]. The aforesaid position was considered

in Sales Tax Commr., Gujarat v. Union Medical

Agency (AIR 1981 SC 1), 1in para. 14 whereof,
the Apex Court reiterated and 1laid down well
settled principle that when a word or phrase has
been defined 1in the 1interpretation clause,
prima facie, that definition governs whenever
that word or phrase is used in the body of the
statute, but, where the context makes the
definition clause 1inapplicable, a defined word,
when used in the body of the statute may have to
be given a meaning different from that contained
in the interpretation clause and it has to be
differently construed and applied. This 1is why
all definitions given 1in an 1interpretation
clause are, therefore, normally enacted subject
to the wusual qualification “unless there is
anything repugnant in the subject or context” or

“unless the context otherwise requires”. Even in
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the absence of an express qualification to that
effect, such a qualification 1is always implied.
Though we have stated earlier that this 1is the
Taw, we reiterate it, in view of the profuse
support for this proposition by judicial
precedents, that too, by the Hon'ble Supreme
Court, which amount to law T1laid 1in terms of

Article 141 of the Constitution of India.

13.The Tlanguage of a proviso is to be construed
in relation to the subject-matter covered by the
section to which the proviso is appended. while
a proviso does not travel beyond the provision
to which 1t 1is a proviso, and, 1is 1intended to
carve out an exception to the main provision to
which it has been enacted as a proviso, the
operation of a proviso has to be clearly
deciphered for the application of that proviso,
because the normal function of a proviso is to
except something out of the main provision to
which that proviso is made, or to qualify

something enacted therein which, but for the
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proviso, would be within the purview of the

enactment - See for support Dwarka Prasad v.

Dwarka Das Saraf [AIR 1975 SC 1758], Mackinnon

Mackenzie & Co. Ltd. v. Audrey D'Costa [(1987)

2 SCC 469], Ram Narain Sons Ltd. v. Assistant

commissioner of Sales Tax [AIR 1955 SC 765] and

Kedarnath Jute Manufacturing Co. Ltd. V.

Commercial Tax Officer [AIR 1966 SC 12].

14.In the context and the setting 1in which the
fourth proviso to Rule 8 1is made, the term
“another service, not being Military Service”
definitely takes within 1its sweep, services
other than the State or a Subordinate Service 1in
the State Government, except those members of a
State or a Subordinate Service 1in the State
Government who were absent from duty on Tleave
without allowances for  taking up other
employment on foreign service. It  will
definitely take in those who are absent from the
Service or a Subordinate Service in the State

Government for any reason other than those
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specifically excluded in the opening paragraph

of Rule 8 of Part II KS&SSR.

15.The next issue 1is as to whether appointment of
the petitioner to the DCB is an appointment made
in the exigencies of public service. Note I to
Rule 8 provides that an appointment made 1in
pursuance of applications invited, sponsored or

recommended by Government or other competent

authority shall be deemed to be an appointment

made in the exigencies of public service. It is
a deeming provision. If the factors enjoined as
per that Note are satisfied, the Tlegislative
compulsion 1is that it shall be deemed to be an
appointment made 1in the exigencies of public
service for the purpose of Rule 8. The purpose
of that Tlegal fiction 1is to bring such
appointees as would fall under Note I also 1into
the field of operation of Rule 8 of Part II
KS&SSR thereby extending to them the benefit of
the eligibility in terms of that rule. Having

thus ascertained the purpose of that deeming
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provision, the court has to apply that Tlegal
fiction. It is well settled that when a state of
affairs is Tegislatively ordained to be deemed,
that shall be so done and such fictional status
shall pervade unconditionally and freely within

the domain to which such presumptive status

applies. See for support - State of Bombay v.

Pandurang Vinayak [AIR 1953 SC 244], American

Home Products cCorporation Vv. Mac Laboratories

[AIR 1986 sCc 137], P.E.K.Kalliani Amma v.

K.Devi [AIR 1996 sSsC 1963], Mundri Lal v.

Sushila Rani [(2007) 8 scC 609], Rajendraswami

V. Ccommissioner of Hindu Religious and

Charitable Endowments, Hyderabad [AIR 1965 SC

502] and Manorey Alias Manohar v. Board of

Revenue (U.P.) [(2003) 5 scc 521], following

the oft-quoted words of Lord Asquith 1in East

End Dwelling Co. Ltd. v. Finsbury Borough

Council [1952 AC 109 (HL)] that “if you are
bidden to treat an imaginary state of affairs as
real, you must surely, unless prohibited from

doing so, also image as real the consequence and
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incidents which, 1if the putative state of
affairs had in fact existed, must 1dinevitably
have flowed from or accompanied it-. The statute
says that you must imagine a certain state of
affairs; it does not say that having done so,
you must cause or permit your 1imagination to
boggle when it comes to the inevitable
corollaries of that state of affairs.”
Therefore, 1if an appointment 1is made in
pursuance of applications idinvited by “other

competent authority”, that is sufficient

foundation to operate the deeming provision
contained 1in that Note. PSC 1is the competent
authority 1in terms of the provisions of the
Kerala Co-operative Societies Act and the rules
thereunder to invite applications for
appointments to the Clerk/Cashier 1in the DCB.
The appointment of the petitioner in the DCB is
pursuant to the applications invited by the PSC
which is the competent authority to invite such
applications. If that were so, the rigour of the

fiction created by the legislative rule enjoins
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the petitioner's appointment in DCB as one made
in exigencies of public service. That Tlegal
effect cannot be whittled down by any reasoning
process depending upon whether the resultant
situation of a person returning to the State
Government service would amount to deprivation

of rights or expectations of any other person.

16.Hence, the service in the DCB falls within the
term “another service” in the fourth proviso to
Rule 8 and the appointment of the petitioner 1in
the DCB pursuant to the applications invited by
the PSC shall be deemed to be an appointment
made in the exigencies of public service for the

purpose of Rule 8 of Part II of KS&SSR.

17.For the aforesaid reasons, the findings of the
learned Tribunal, contrary to the above, are not
in consonance with the provisions of Rule 8 of
Part II of KS&SSR, including 1its fourth proviso
and Note I to that rule. The decision of the RCS

affirmed by the Tearned Tribunal 1is also not
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sustainable. Hence, the 1impugned order of the
Tribunal and the decision of the RCS 1impugned
before the Tribunal are liable to be set aside
and the petitioner 1is entitled to the relief
that he had sought for in the writ petition that

was transferred to the Tribunal.

In the result, this original petition is allowed
quashing the order of the Kerala Administrative
Tribunal in T.A.No0.1870 of 2012 and the decision
contained 1in the communication dated 7.1.2011
issued by the RCS, impugned in the transferred
application before the Tribunal. It 1is declared
that the petitioner 1i1s entitled to re-
appointment as Junior Inspector/Auditor 1in the
Co-operative Department in the Government and
all other matters as enjoined by Rule 8 by
treating him as eligible 1in his turn, if he is
otherwise fit. The RCS 1is directed to reconsider
the case of the petitioner in the 1light of what
is aforesaid and the declarations contained

herein and issue a decision on the petitioner's
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request on his representation dated 2.12.2010
which was Ext.P7 1in WP(C).No0.3983 of 2011 of
this Court (T.A.N0.1870 of 2012 of the Kerala
Administrative Tribunal), within an outer Timit
of 45 days from the date of receipt of a copy of
this judgment, without fail. The petitioner 1is
directed to mark appearance in the office of the

RCS on 28.4.2014.

Ssd/-
Thottathil B.Radhakrishnan
Judge

Sd/-
A.Hariprasad
Judge

Sha/

-true copy-

PS to Judge
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P.V.ASHA, J.

Dated this the 18" day of January, 2018
JUDGMENT

The question arising in this case is whether a person appointed
through Public Service Commission initially as a Police Constable,
thereafter as Last Grade Servant in Civil Judicial Department and
thereafter as LD Clerk in the Panchayat Department, all by way of direct
recruitment can be denied re-appointment in the Civil Judicial
Department under the 2™ Proviso to Rule 8 of Kerala State and
Subordinate Service Rules, 1958 (hereinafter referred to as 'KS&SSR').

2. The service details of the petitioner are the following: Based on
advice memo dated 06.07.1998 issued by the Kerala Public Service
Commission ('‘PSC' for short) petitioner was appointed as Police
Constable in Kerala Police Subordinate Service. On appointment, he
joined duty on 1.12.1998. While working there, he got advice memo for
appointment as Last Grade Servant in the Last Grade Service of the Civil
Judicial Department on 20.09.2000. On appointment he joined on
20.11.2000. He got promotion as Process Server on 31.01.2001.
Further promotion was as Attender Grade Il in the Civil Judicial
Subordinate Service in June 2007. He continued in that post from
27.06.2007 upto 08.01.2008. He got further promotion and joined as

Attender Grade | on 09.01.2008 and continued in that post till his
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promotion as Amin. While working as Amin from 04.09.2008 he got
promotion as LD Clerk as per order dated 13.10.2013. He joined as LD
Clerk on 28.10.2013. While so he was appointed as LD Clerk in
Panchayath Department as per Ext.P2 order dated 28.08.2014, through
PSC. As per Ext.P3 order dated 23.09.2014, the District Judge,
Palakkad relieved him with effect from 24.09.2014 to join duty as LD
Clerk in the Panchayat Department.

3. While working in Panchayath Department, petitioner submitted
Ext.P4 application before the 1% respondent, through proper channel,
requesting to allow him to rejoin as LD Clerk in Palakkad District in the
Civil Judicial Department, under Rule 8 of Part || KS&SSR. But as per
Ext.P5 letter dated 28.05.2015, the 1% respondent informed the 2™
respondent that petitioner is not entitled to re-appointment in Civil Judicial
Department under Rule 8 in the light of the 2™ proviso to that rule,
according to which petitioner's lien was only in the Police Department. It
was stated that as per that proviso a member of service appointed to
another service and is a probationer or approved probationer in the latter
service shall not be appointed under clause (c) to any other service for
which he may be an approved candidate unless he relinquishes his
membership in the latter service. It was stated that as per the 2™ proviso

petitioner's lien was only in the Police Department. The 2™ respondent
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was asked to inform the same to the petitioner and to obtain objection if
any on it from him. Petitioner thereupon submitted Ext.P6 objection
pointing out that his lien continued in the Civil Judicial Department only;
alternatively he stated that he was liable to be confirmed in the category
of LD Clerk in the Civil Judicial Department and therefore in the light of
the amendment effected to Rule 8 in the year 2013, he was not liable to
relinquish his membership in Civil Judicial Department. But it was
rejected as per Ext.P7 order. Writ petition is filed challenging Ext.P7
order and seeking direction to the 1* respondent to re-appoint him in Civil
Judicial Department as LD Clerk .

4. The 1* respondent filed a counter affidavit stating that the benefit
of Rule 8 is only for appointment in the parent Department in which the
employee 1% got appointment in exigencies of public service; if the
employee wants to take a third appointment he has to forego his rights in
the 2" Department; therefore petitioner could join duty in the Panchayath
Department only if he relinquished his membership in the Judicial
Department where he received 2" appointment through PSC; by
accepting appointment in Panchayath Department, the 3™ appointment
through PSC, his membership in the Judicial Department ceased to exist;
Rule 8 protects only the rights in the parent Department (1% Department);

the petitioner was not confirmed in the Civil Judicial Department of
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Palakkad District at the time when he was relieved; on account of the
promotions he got in the Department, it cannot be said that he became a
full member; the amendment carried out to Rule 8 in the year 2013 also
does not help the petitioner, as it only provides that a member of service
appointed to a service under the exigencies of service shall be eligible for
reappointment under Rule 8 with protection of seniority only if his re-
appointment is within the prescribed period of 5 years. It is stated that
there were 159 LD clerks in the Department as against 64 posts. Even if
the seniors of petitioner were confirmed against those 64 posts petitioner
could not have been confirmed.

5. Sri.Varghese, the learned Counsel for the petitioner argued that
Rule 2(15) of KS&SSR as well as Rule 2(f) of Kerala Civil Service
(Classification Control &Appeal) Rules, 1960 defines service as a group
of persons classified by the State Government as a State or Subordinate
Service, as the case may be. In this case petitioner's first appointment
was to the Police Subordinate Service as Police Constable. Thereafter
his appointment was to Last Grade Service in Civil Judicial Department.
Last Grade Service is not one classified under the KCS(CC&A) Rules or
KS&SSR. Therefore according to him the 2™ appointment cannot be said
to be 'to another service'. When he got promotion as Attender Gr.ll, he

became a member of Subordinate Service. As he got further promotions
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in that Subordinate Service upto LD Clerk, he was a full member of that
service. He got appointment in Panchayat Subordinate Service when he
was working as LD Clerk in a Subordinate Service. Since the
appointments were to Subordinate Service itself it was not necessary for
him to relinquish his membership.

6. The Learned Counsel for the first respondent asserted that
petitioner cannot come back to the 2" Department since his 3™
appointment was on deemed relinquishment in the Judicial Department
and therefore he can seek re-appointment only in the first Department.

7. In order to determine the issue it is necessary to examine the 2™
Proviso to Rule 8 of KS&SSR, based on which the impugned orders are

issued. The 2" proviso reads as follows:

"Provided further that a member of a service who is
appointed to another service and is a probationer or an approved
probationer in the latter service, shall not be appointed under
clause C to any other service for which he may be an approved
candidate unless he relinquishes membership in the latter service

“

in which he is a probationer or an approved probationer.

8. Petitioner's appointment in each of the Departments was on
account of appointment by direct recruitment from open market through
PSC. He never got any appointment either by virtue of his membership in

any of these services. As per Rule 2(9) of Part | of KS&SSR, a member
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of service means a person appointed to that service and who has not
been substantively transferred or reduced to another service, who has not
resigned, retired, removed not dismissed. Under Rule 2(13) of Part |
KS&SSR, a person is said to be recruited by transfer if his appointment
to the service is in accordance with the orders issued or rules prescribed
for recruitment by transfer to the service and if at the time of his first
appointment thereto (a) he is a full member of or an approved
probationer in any other service, the rules for which prescribed a period
of probation for members thereof or (b) he is the holder of a post in any
other service for which no probation is prescribed and has put in
satisfactory service in that post for two years on duty within a continuous
period of three years. Therefore when the 2™ proviso to Rule 8 refers to
a member of service who is appointed to another service and continues
to be a probationer or approved probationer in the "another service", the
words and expressions “appointed to another service can only mean
appointed by transfer to another service. Such an appointment to another
service can only if the rules governing the method of appointment to that
“another service” provides for the same and in that case a member of
service who has completed probation can be appointed to the “another
service”. In this case petitioner's appointment from the post of Police

Constable to the Last Grade Service was not an appointment by transfer.
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The further conditions in 2™ proviso is that if such a member of service
who got appointed to “another service” continues as a probationer or an
approved probationer in that “another service” and he wants an
appointment to yet another service under clause (c), he has to relinquish
his membership in the “another service”.

9. Now it is necessary to have a look at clause (c) of Rule 8. Rule

8 of KS&SSR , reads as follows:

"8. The absence of a member of a service from duty in

such service, whether on leave, other than leave without
allowances for taking up other employment, on foreign service
or on deputation or for any other reason and whether his lien
in a post borne on the cadre of such service is suspended or
not, shall not, if he is otherwise fit, render him ineligible in his
turn, -

(a) for re-appointment to a substantive or officiating vacancy
in the class, category, grade or post in which he may be a
probationer or an approved probationer;

(b) for promotion from a lower to a higher category in such
service; and

(c) for appointment to any substantive or officiating vacancy
in another service for which he may be an approved
candidate; as the case may be, in the same manner as if he
has not been absent. He shall be entitled to all the privileges
in respect of appointment,  seniority, probation and

appointment as full member which he would have enjoyed but
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for his absence:

Provided further that a member of a service who is appointed
to another service and is a probationer or an approved
probationer in the latter service, shall not be appointed under
clause (c) to any other service for which he may be an
approved candidate unless he relinquishes his membership in
the latter service in which he is a probationer or an approved
probationer:

Provided further that this rule shall not have retrospective
effect so as to disturb the decisions taken by the Travancore -
Cochin Government in respect of the Travancore - Cochin
personnel:

Provided also that this rule shall not apply in the case of a
member of a service whose absence from duty in such
service is by reason of his appointment to another service not
being Military service, solely on his own application, unless
such appointment is made in the exigencies of public service.
Note 1..An appointment made in pursuance of applications
invited, sponsored or recommended by Government or other
competent authority shall be deemed to be an appointment
made in the exigencies of Public Service for the purpose of
this rule.

Note 2..The benefit of this rule shall not be available to a
person holding a post in any class or category in a service if
his appointment to that post was from a post in another class

or category in the same service.

10.  Appointment through Public Service Commission is an
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appointment in exigency of service as per Note 1 of the Rule. Therefore
Rule 8 is applicable to those who are absent on account of appointment
through PSC, as held by this court in the judgment in Balakrishnan Nair
V Ram Mohan Nair : 1998(1) KLT 766 and affirmed by the Apex Court in
in Ali V State of Kerala & others : 2003(2)KLT 922 (SC). For the
purpose of this case, clause (C) of Rule 8 can be read as :

The absence of a member of a service from duty in such

service, whether on leave, or----on any other reason [(on
appointment through PSC (in exigency of service)] shall not,
if he is otherwise fit, render him ineligible in his turn,-

(a) xxxx(b) xxxxx

(c) for appointment to any substantive or officiating vacancy in
another service for which he may be an approved candidate;
as the case may be, in the same manner as if he has not
been absent.

XXXX

11. In effect clause (c) only provides for an appointment by transfer
to another service. Absence of a member on account of an appointment
through PSC will not stand in the way of his right to be appointed by
transfer to another service in case he is eligible for such a transfer for
which he is an approved candidate. Such a re-appointment is envisaged
only for the members of a service. The eligibility for a transfer to another

service by virtue of his membership in a service will not be lost on
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account of his absence.

12. The benefit of Rule 8 is for 3 different types of appointments.
Even if a member of service is absent on account of the reasons stated
therein which includes on appointment through PSC to another post, the
absence will not render him ineligible for

(1) reappointment to the very same service in the class or grade

(2) promotion in that service

(3) for appointment in a substantive vacancy in another service for
which he may be an approved candidate.

13. Now it is necessary to have a look at the 2™ proviso to Rule 8.
It can be seen that the restriction is only for an appointment under clause
(c) ie for appointment to yet another service for which he would have
been eligible in his capacity as a member of the 1% service, had he
continued without absenting himself either by availing leave or by
deputation or by appointment in exigency of service (through PSC). That

appointment can only be an appointment by transfer.

"Provided further that a member of a service who is appointed to
another service and is a probationer or an approved probationer in
the latter service, shall not be appointed under clause C to any
other service for which he may be an approved candidate unless he
relinquishes membership in the latter service in which he is a

probationer or an approved probationer.

14. A reading of the Rule 8 as a whole with reference to the
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definition of ‘'member of service', 'appointed to the service', and 'recruited
by transfer' given under the provisions contained in sub rule (9),(1) and
(13) of Rule 2 of KS&SSR, would show that appointments to different
services-all by way of direct recruitment do not require any
relinquishment from any of the services in order to join another/3"
service. The contention that Civil Judicial Department is his 2™ service
and petitioner got appointment to the 3™ service - the Panchayat
Department only on deemed relinquishment of his membership in the 2™
service is unsustainable. Petitioner never got any such appointment as
envisaged under the 2™ proviso or under Rule 8 so far. Petitioner seeks
only a re-appointment in Civil Judicial Department to the very same post
in which he was working. Even now he does not seek an appointment
even to any other post to which he would have been eligible had he
continued there. Originally he was a member of service in the Police
Department. He got relieved and joined the Civil Judicial Department not
by virtue of the fact that he was a member of service of the Police
Department. He did not seek any re-appointment or promotion or
appointment to another service by coming back to Police Subordinate
Service. He became a member of service in Civil Judicial Department
through Public Service Commission. By that appointment alone it cannot

be said that he was appointed to another service as envisaged in Rule 8
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or clause C. He did not become an approved candidate to another
service by virtue of his membership in Police Department. His next
appointment in Panchayat Department was also not on account of the
fact that he was a member of service in either the Civil Judicial
Department or the Police Department. His appointment in Panchayat
Department was also through PSC based on direct recruitment from open
market, as in the case of his appointment as Police as well as Last
Grade Servant. That appointment to Panchayat Department was not one
made under clause (c) of Rule 8 of KS&SSR. Though he was appointed
in the Last Grade Service in the Civil Judicial Department, he got further
promotions/appointment in the Subordinate Service of the Civil Judicial
Department. His appointment to Panchayat department was not on
account of his membership in the service of the Civil/Judicial Department
under clause (c) of Rule 8. He got relieved from the Civil Judicial
Department and joined Panchayat Department, on his 3™ appointment
based on direct recruitment through PSC. Within one year of his
appointment in the Panchayat Department he requested for re-
appointment in Civil Judicial Department under Rule 8.

15. The question of relinquishment did not arise in the case of the
petitioner to join the Panchayat Department since it was not an

appointment under clause (c) of Rule 8 or any of the provisions in Rule
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8; it was not an appointment by transfer but by direct recruitment. Even
when the petitioner requested for a re-appointment, he did not seek an
appointment under clause (c); his request was only for allowing him to
re-join as LD Clerk, which comes under clause (a). The restriction under
the 2™ proviso will apply in a case where an employee who got
appointment in another service and continuing as probationer/approved
probationer 'in that another service', wants appointment ‘in any other
service' by virtue of his membership in the first service on account of
which he became an approved candidate to that service. In this case
petitioner did not get appointment in Panchayat Department because of
his membership in any of the service. Relinquishment is necessary only
for any appointment under clause (c) of Rule 8. Appointment under
clause (c) is only appointment to another service for which member of
the first service became eligible. Such a contingency never arose in this
case. When the petitioner is not a person ‘appointed to Civil Judicial
Department’ on account of the fact that he was a member of service in
the Police Department and his further appointment in the Panchayat
Department is also not by virtue of his membership in Police Department
or Civil Judicial Department, there was no question of relinquishment or
deemed relinquishment as provided in the 2™ proviso as contended by

the respondents.



W.P.(C) No.37006/16
:14:

16. The request of petitioner is rejected on misinterpretation of
rules. As the only reason stated is 2" Proviso to Rule 8 and that reason
is found unsustainable, there cannot be any further objection to allow the
request of the petitioner.

Ext.P7 order is therefore quashed. There shall be a direction to the
2" respondent to pass fresh orders on Ext.P4 representation for re-
appointment as LD Clerk in the Civil Judicial Department in accordance
with Rule 8 of KS&SSR, within a period of one month from the date of

receipt of a copy of the judgment.

Writ Petition is accordingly allowed.

sd/-
P.V.ASHA
JUDGE
rkc

The words and figures “the 2" respondent” occurring in the
penultimate paragraph of the judgment dated 18.01.2018 in WP(C)
No0.37006/2016 are corrected and substituted as “first respondent” vide
order dated 27.02.2018 in I.A.N0.2638 of 2018 in WP(C) No0.37006 of 2016.

sd/-
Registrar (Judicial)
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1. This matter has been placed before us on a reference made by Justice K. Balakrishnan Nair after
having noticed that the Full Bench of this Court in Balakrishnan Nair v. Ram Mohan Nair 1998 (1)
KIT 766 had not considered the correctness or otherwise of the judgment of the Division Bench in
W.A .Nos. 1380 of 1994 and connected matters and also with regard to the interpretation of Clause
(¢) of Rule 8 of the Kerala State and Subordinate Service Rules and hence felt that an authoritative
pronouncement is necessary on the scope of Clause (c) of Rule 8 of K.S. & S.S.R by a larger Bench.

2. The Full Bench of this Court in Balakrishnan Nair's case, 1998 (1) KLT 766 supra, has specifically
considered the scope of Clauses (a) and (b) of Rule 8 of the General Rules which enables a member
of a service who is absent from duty in such service to return back to that service if he is not
otherwise ineligible. The question as to whether such a person is eligible for appointment to a
substantive or officiating vacancy in another service was not the issue which came up for
consideration before the Full Bench. Division Bench of this Court in WA No. 1380 of 1994 decided
on 23rd February 1986, prior to the decision of the Full Bench, had taken a contrary view in the case
of ministerial staff of the police/vigilance department who had left to join K. S. E. Board, General
Education Department etc. The Bench took the view that unless they continue in the parent
department they cannot aspire for the post of Sub Inspector of Police which is to be filled through
Public service Commission. Similar view has been taken by another Division Bench in W.A. No. 1437
of 2003 and W.A. No. 1440 of 2003. Few of the other judgments cited before us are relating to the
appointment to the post of Clerk/Cashier in the District Co-operative Bank. Interpreting the
provision, a Bench of this Court in Vijayan v. Kerala Public Service Commission 2005 (1) KIT 440
took the view that the object of Rules 186 and 187 of the Co-operative Societies Rules is to provide
an avenue for appointment to the persons working within the district in the societies affiliated to the
District Co-operative Bank. Similar is the view taken by two other Division Benches in W. A .2048 of
2005 and Biju v. State of Kerala 2005 (4) KLT Short Notes 84 page 62. Cases dealing with
co-operative societies fall on a different facts situation and can be easily distinguished on facts and
on law, unlike the judgment in W.A. Nos. 1380 of 1994, 13 of 1995, 13852 of 1994 and the judgment
in W.A. No. 1437 of 2000 and W.A. No. 1440 of 2003.

3. Petitioner in W.P.C. No. 34556 of 2004 commenced service as Lower Division Clerk in the
Municipal Common Service with effect from 6.7.1968. He was promoted as U.D. Clerk on 25.3.2001
and completed probation in that cadre on 6.5.1992. The Kerala Public Service Commission invited
applications for appointment to the post of Municipal Secretary Grade III as per notification
published in the gazette dated 20.11.2001 and the petitioner submitted application in January 2002.

4. The Public Service Commission by order dated 10.12.2003 had advised the petitioner for
appointment to the post of Secretary, Grama Panchayat. Based on the said advice petitioner was
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appointed by the Director of Panchayats as Panchayat Secretary by Ext. P2 order dated 10.12.

2003. Pursuant to the said order he was relieved from the post of U. D. Clerk from the Municipal
Common Service on 30. 12.2003 to enable them to join duty as Panchayat Secretary. Petitioner
joined duty as Panchayat Secretory on 31.12.2003.

5. The Public Service Commission later conducted the written test for selection to the post of
Municipal Secretary Grade III on 25.02.2004. Petitioner had already applied for that post white he
was continuing as U. D. Clerk in the Municipal Common Service. Written test was held on
25.02.2004. Petitioner came out successful and was included in the short list of candidates eligible
to be called for interview which was published on 29.09.2004. Petitioner then submitted Ext. P4
representation on 20.10.2004 before the second respondent, Director of Urban Affairs requesting
him to repost him in the Municipal Common Service. Later Deputy Director of Panchayats,
Alappuzha addressed the Director of Panchayats, Thiruvananthapuram requesting him to relieve
the petitioner from Panchayat service to rejoin the Municipal Common Service. Later by Ext.P8
order dated 20.6.2005 petitioner was reposted in the Municipal Common Service.

6. The Public Service Commission in the meanwhile published rank list for appointment to the post
of Municipal Secretary was published by the Public Service Commission. Petitioner's name was not
included in it on the ground that he had ceased to be member of the Municipal Common Service and
hence his candidature cannot be considered as per Municipal Common Service Rules. Public Service
Commission has taken up the stand that the petitioner was a member of the Municipal Common
Service but when he was appointed as Panchayat Secretary and he lost his lien in the parent
department and therefore was ineligible to apply to the post of Municipal Secretary Grade III in the
Municipal Common Service. In such circumstances petitioner approached this Court seeking a writ
of mandamus directing the P.S.C to include the petitioner's name in the rank list for appointment to
the post of Municipal Secretary Grade III (Departmental) on the basis of his performance in the
written test and interview and also for other consequential reliefs.

7. Sri K. Jaju Babu, counsel appearing for the petitioner placed considerable reliance on the decision
of this Court in O.P. No. 13547 of 1997 and also the Full Bench decision of this Court in Balakrishnan
Nair 's case, supra. Counsel submitted petitioner is a permanent member of Municipal Common
Service and at the time of submitting the application he was holding substantive appointment in the
post of U.D.C in the Municipal Common Service. Counsel submitted that the mere fact that he was
subsequently appointed as Secretary, Grama Panchayat would not take away his lien. In the
Municipal Common Service and therefore he is entitled to apply to the post of Municipal Secretary
Grade III.

8. Sri Roy Chacko, Senior Government Pleader, appearing for the first respondent supported the
case of the petitioner and submitted that even though petitioner was relieved from the department
for obtaining another job his lien has not been lost and therefore he is eligible to apply for the post
of Municipal Secretary Grade III.
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9. Sri P.C. Sasidharan, Standing Counsel appearing for the Public Service Commission, on the other
hand, contended that on the appointment of the petitioner as Secretary to Grama Panchayat, he
ceased to be an employee of Municipal Common Service. Counsel submitted that the petitioner is no
more available in the source for recruitment and he became ineligible to be considered for the quota
reserved for employees of me Municipal Common Service. Counsel placed strong reliance on the
decision of this Court In W.A. No. 1380 of 1994 and connected matters. Counsel also made reference
to the decision in Vijayan v. Kerala Pubic Service Commission 2004 (1) KLT 440 and the decision in
W.A. No. 2048 of 2005. Counsel submitted that the Full Bench had no occasion to consider the
scope of Clause (c) of Rule 8 of the General Rules and consequently the principle laid down is not
applicable to the facts of this case. Counsel submitted that the moment petitioner has left Municipal
Common service he has lost his lien in that service and also does not remain in the source from
which recruitment is to be made.

10. We may at the outset point out that the principle aid down by the Full Bench in Balakrishnan
Nair's case is equally applicable to Clause (c) of Rule 8 of the General Rules of the K.S. & S.S.R. We
may extract relevant portion of Rule 8 for easy reference.

8. Members absent from duty: The absence of a member of a service from duty in such service,
whether on leave, other than leave without allowances for taking up other employment on foreign
service or on deputation or for any other reasonand whether his lien in a post borne on the cadre of
such service is suspended or not, shall not, if he is otherwise fit, render him ineligible in his turn-

(a) for reappointment to a substantive or officiating vacancy in the class, category, grade or post in
which he may be a probationer or an approved probationer:

(b) for promotion from a lower to a higher category in such service; and

(c) for appointment to. any substantive or officiating vacancy in another service for which he may be
an approved candidate: as the case may be in the same manner as if he has not been absent. He shall
be entitled to all, the privileges in respect of appointment, seniority, probation and appointment as
full member which he would have enjoyed but for his absence:

2. Provided that subject to the provisions of Rule 18 he shall satisfactorily complete the period of
probation on his return:

3. Provided further that a member of a service who is appointed to another service and is a
probationer or an approved probationer in the latter service, shall not be appointed under Clause (c)
to any other service for which he may be an approved candidate unless he relinguishes his
membership in the latter service in which he is a probationer or the approved probationer:

Provided further that this rule shall not have retrospective effect so as to disturb the decisions taken
by the Travancore-Cochin Government in respect of the Travancore-Cochin personnel:
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Provided also that this rule shall not apply in the case of a member of a service whose absence from
duly in such service is by reason of his appointment to another service not being Military Service,
solely on his own application, unless such appointment is made in the exigencies of public service.

Note 1: Anappointment made in pursuance of application invited, sponsored or recommended by
Government or other competent authority shall be deemed to be an appointment made in the
exigencies of Public Service for the purpose of this rule.

Note 2: The benefit of this rule shall not be available to a person holding a post in any class or
category in a service if his appointment to that post was from a post in another class category in the
same service.

(emphasis supplied) Interpreting the above Rule, Full Bench held as follows:

The above Rule enables a member of a service who is absent from duty in such service to return back
to that service, if he is not otherwise ineligible. On return, he is eligible (1) for appointment to a
substantive or officiating vacancy in the class, category, grade or post in which he may be a
probationer or an approved probationer; (2) for promotion from a lower to a higher category; and
(3) for appointment to any substantive or officiating vacancy.

Full Bench has also considered the question as to whether employee retains lien in the parent
department. Interpreting Rule 18(a) of Part I K.S.R. Full Bench held as follows:

From a reading of the above rule, the following position emerges. When an officer is appointed
substantively to a permanent post, he acquires a lien on that post and ceases to hold the lien which
he acquired previously on any other post. If Rule 16 stood as such, the argument of the respondents
could have been accepted that when the appellants were appointed substantively to a permanent
vacancy in the Co-operative Department, they lost their lien in the Rural Development Department.
But Rule 16 is not absolute. The lien has to be suspended by the Government under Rile 18 and
before suspending the lien the Government has to consider the result of the suspension. The lien of
an officer cannot be suspended or terminated without his consent.

Apex court in Ali v. State of Kerala 2003 (2) KLT 922 affirmed the decision of the Full Bench in
Balakrishnan Nair's case and held that it is a settled position in law; that a person can be said to
acquire a lien on a post only when he has been confirmed and made permanent on that post and not
earlier. Further, apex court also affirmed the principle laid down by the Full Bench that so long as
employee is not confirmed he retains his lien in the parent department. Above principle, in our view,
would also apply while we interpret Clause (c) of Rule 8 as well.

11. Rule 8 specifically deals with members who are absent from duty. Evidently they form a class by
themselves. Rule 8 specifically says that the absence of a member of a service from duty whether on
leave, other than leave without allowance for taking up other employment on foreign service or on
deputation or for "any other reason" and whether his lien in a post borne on the cadre of such
service is suspended or not "shall not" render him ineligible in his turn for reappointment to a

Indian Kanoon - http://indiankanoon.org/doc/1840023/ 4



Saifuddin vs State Of Kerala on 19 July, 2006

substantive or officiating vacancy in the class, category, grade or post in which he may be a
probationer or an approved probationer and so also for promotion from a lower to a higher category
in such service. The expressions "any other reason", "shall not render him ineligible in his turn" etc.
give a reassurance to members who are absent from duty and that they would not be ineligible in

their turn when their claim fells under category (a) to (c).

12. The Rule making authority has given an assurance statutorily that the claim of members who are
absent from duty would not be lost and they would be treated as it they were not absent from duty.
The expressions "in the same manner as if he has not been absent" require emphasis, which make it
further dear that they would not render ineligible for appointment to any substantive or officiating
vacancy in another service though they were absent from duty in their parent department. Further it
is also stated in Clause (c) of Rule 8 that such persons shall be entitled to all the privileges in respect
of appointment, seniority, probation and appointment as full member which they would have
enjoyed but for their absence. The third proviso as well as note (1) makes the position further dear
and re-emphasis the statutory assurance given to members who are absent from duty.

13. We are of the view that the principles laid down by the Full Bench in Balakrishnan Nair's case
which was affirmed by the apex Court in All's case would apply with all force when we consider the
scope of Clause (c) of Rule 8. Full Bench as well as the apex Court reiterated the position of law
stating that a person can be said to acquire a lien on a post only when he has been confirmed and
made permanent on that post and not earlier. The mere completion of probation of a member who is
absent from duty of another service does not result in automatic confirmation in that service.
Constitution Bench of the apex Court in Secretary, State of Karnataka v. Umadevi (2006) 4 SCC 1 :
2006 (2) KLT (SC)(SN) 55 took the view that the words "regular" or "regularisation" do not connote
permanence and cannot be construed so as to convey an idea of the nature of tenure of
appointments, meaning thereby the mere fact that a person has been regularised in service does not
mean that he has bean confirmed in that service. Apex court in Triveni Shankar Saxena v. State of
UP. (1992) Supp. 1 SCC 524 examined the concept of lien in government service and observed that a
person can be said to acquire a lien on a post only when he has been confirmed and made
permanent on that post and not earlier. The above position has been reiterated by the apex court in
a recent judgment in S. Narayana v. MdAhmedulla Khan 2006 AIR SCW 2872.

14. We are of the view that the members who are absent from duty would render them ineligible to
get the benefit of Clauses (a) to (c) of Rule 8 only by way of confirmation in another post in another
department. The mere absence of members in service shall not render them ineligible in their turn
to stake their claim under Clauses (a) to (c). Members of service shall retain to their parent
department their lien since they have not been confirmed to any other service while they were
absent from the parent department. Above being the legal position, we are of the view the judgment
in W.A. No. 1380 of 1994 rendered on 23rd February 1996 and WA No. 1437 of 2003, W.A. No. 1440
of 2003 do not lay down the law correctly in view of the principle laid down by the Full Bench in
Balakrishnan Nair's case which was confirmed by the apex court in All's case and also on the basis of
the decision of the apex court in Umadevi's case, Triveni Shankar Saxena's case and S. Narayanan's
case. The Judgment rendered relating to the employees of Co-operative Societies stand on a
different footing on facts and law. The judgment in O.P No. 13457 of 1997, in our view, lays down the
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law correctly.

15. Under such circumstances, we are inclined to allow both these Writ Petitions and we hold that
the petitioner in W.P.(C) No. 34556 of 2004 still remains his lien in the Municipal Common Service
and he is fully eligible to be considered for appointment to the post of Municipal Secretary Grade II
(Departmental). Petitioner in W.P.(C) No. 34110 of 2005 also retains his lien in his parent
department and hence he is also entitled to be considered for the post of Assistant Engineer (Civil).
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"C.R."
JUDGMENT

Dated, this the 27® day of February, 2020

Vinod Chandran, J.

The petitioner was the applicant before
the Tribunal and is aggrieved with the rejection of
his claim. The claim before the Tribunal was for
seniority and promotion on his being repatriated to
the Department from which he moved, on exigency of
service, to another Department.

2. The incumbency details of the applicant
is as follows: The applicant was appointed as a
Forester on 16.03.1991. By Ext.Pl order dated
31.07.1993 his probation was declared with effect
from 25.03.1993. Later he obtained appointment as a
Lower Division Clerk (LDC) in the Archives
Department as L.D Typist as advised by the Kerala
Public Service Commission (for short “KPSC”).
Later he went over to the Tourism Department on

inter-departmental Transfer as LDC on 16.11.1996.
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In the year 2002, he sought repatriation to the
parent Department, ie, the Forest Department. By
Ext.P4 dated 17.12.2004 the petitioner was
repatriated to the parent department.

3. In the parent department he sought
promotion as in the case of his immediate junior in
service, while he was continuing as Forester. The
petitioner was promoted as Deputy Ranger on
12.05.2006 but the retrospective claim, from the
date of promotion of his immediate Jjunior, was
declined as per Ext.P9 dated 14.02.2007. There was
an appeal filed before the Tribunal, in which
Ext.Pl1l order was passed. The applicant before the
Tribunal claimed that he has to be promoted with
effect from 29.11.2002 as a Deputy Ranger as was
done in the case of his immediate junior in the
cadre of Forester as also the monitory benefits
paid to him from 12.05.2006 on which date he was
promoted as a Deputy Ranger in the Forest

Department. The Tribunal relied on the second
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proviso to Rule 8(c) and applied the principle
insofar as the applicant having been transferred
to the third department and thus dis-entitled for
the benefit under Rule 8.

4. The learned Counsel for the petitioner
claimed the benefit as has been granted by the Full

Bench in 1998 (1) KLT 766 (FB) (Balakrishnan Nair v.

Ram Mohan Nair). The Full Bench decision has been

approved by the Hon'ble Supreme Court in [(2003)2

KLT 922] Ali v State of Kerala.

5. The learned Government Pleader
specifically points to Ext.Pll to contend that he
was never made a full member of the service and
in the absence of such an order under Rule 24 of
Kerala State & Subordinate Services Rules [for
short '"KS&SSR'] going by Paragraph 13 of

Balakrishnan Nair there could be no consideration

of retrospective promotion.
6. We do not think Exhibit P11l can be

sustained on the ground that the petitioner was not
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a full member of the service in the Forest
Department. We have already referred to the order
declaring his probation with retrospective effect,
on which date he becomes a full member.

7. Rule 8 has been elaborately considered
by the Full Bench and we quote the following:

The above Rule enables a member of a
service who is absent from duty in such
service to return back to that service,
if he 1is not otherwise ineligible. On
return, he is eligible for appointment to
a substantive or officiating wvacancy in
the class, category, grade or post in
which he may be a probationer or an
approved probationer; (2) for promotion
from a lower to a higher category; and (3)
for appointment to any substantive or
officiating vacancy. The Rule contemplates
a situation when the member is absent from
duty on leave, on foreign service, or on
deputation or for any other reason. The

fourth proviso to R.8 is as follows:

“Provided also that this rule shall
not apply in the case of a member of
a service whose absence from duty in
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such service 1is by reason of his

appointment to another service not

being Military Service, solely on

his own application, unless such

appointment is made in the exigencies

of public service”.
The proviso noticed hereinabove itself stands
against the claim of the petitioner, since his
departmental transfer was not on exigency of
service. On a consideration of Rule 8 it was found
that when in exigencies of service a repatriation
is made to a parent department, the Government
servant is entitled to all the benefits 1in the
parent department as if he had not been absent from
the service. In fact, the general understanding of
the word public exigencies would have prompted this
Court, to opine that it could only be on
administrative exigencies, when the movement from
one department to the other is at the instance of
the Government. However, the Full Bench noticed

Note 1 to Rule 8, which deems any appointment

made in pursuance of applications invited,
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sponsored or recommended by Government or other
competent authority on behalf of the Government,
as an appointment made in the exigencies of
public service.

8. The petitioner moved from the Forest
Department as an LDC to the Archives Department on
an advice issued by the KPSC which is a recruitment
by the said agency on behalf of the Government.
Hence his movement from the Forest Department to
the Archives Department would be on exigency of
service as has been stipulated in Note 1 Rule 8 of
the KS&SSR. However, his further movement to
Tourism Department, was not on exigency of service
and was on inter-departmental transfer, by reason
of a voluntary application made.

9. Now we come to the question of the
second proviso to Rule 8(c) which is as follows:

“Provided further that a member of a service
who is appointed to another service and is a
probationer or an approved probationer in

the latter service shall not be appointed
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under clause (c) to any other service for
which he may be an approved candidate unless
he relinquishes his membership in the latter
service in which he is a probationer or an

approved probationer.”

The Tribunal found that on applying the principle
in the extracted proviso there could be no
retrospective promotion granted to the petitioner
since he had moved into a third service. The
proviso is very clear insofar as when a person has
moved from X service to Y service on exigency of
service and again moves to Z service, the
appointment in Z service <can only be after
relinquishment of his claim in the earlier service
ie: the Y service. When the claim in Y service is
relinquished, he no longer can claim the benefit
of appointment to that service on public exigency,
for repatriation under Rule 8. The petitioner who
moved from the Forest Department to the Archives
Department, on exigency of service, as contemplated

in Rule 8 of KS&SSR, exercised option for
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inter-departmental transfer and moved to the
Tourism Department. While continuing in the Tourism
Department he could not have claimed repatriation
to the Archives Department for reason of both the
second and fourth provisos to Rule 8. Any request
made for repatriation to the Archives Department
would not be permissible since the movement from
Archives Department to the Tourism Department was
not on exigency of service and on an application
made by the petitioner. A request for repatriation
to the Forest Department as was made in the present
case also was not permissible since the petitioner
having moved from Archives Department to Tourism
Department, by operation of both the second and
fourth provisos makes inapplicable Rule 8, in the
petitioners case.

10. However, the Government has granted
him such repatriation. The petitioner is not
entitled to be repatriated, since he had moved from

the second department where he was moved on
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exigency of service as defined under Note 1 to Rule
8, by making a voluntary application for
inter-departmental transfer to the Tourism
Department. The petitioner then relinquished his
earlier lien and also the benefit under Rule 8.

11. The learned Counsel for the petitioner

also relies on 2006(3) KLT 873 (Saifuddin v. State

of Kerala). Paragraph 11 of the judgment explains
the expression 'any other reasons'. We do not think
the same has any application herein because we
found that there is a specific bar in the fourth
proviso to Rule 8. In the present case, the last
movement being on application made for inter
departmental transfer, there is no application of
Rule 8. The Government erroneously repatriated the
petitioner though he was not entitled to the same.
The petitioner would not get the benefit flowing
from Rule 8, though he had been erroneously
repatriated. We fully agree with the order of the

Tribunal.



O.P(KAT) No.321/2015 - 11 -

Original Petition (KAT) would stand dismissed.

No order as to costs.

sd/-
K. Vinod Chandran,
Judge

sd/-
P.V.Kunhikrishnan,
Judge
jma
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APPENDIX

PETITIONER'S/S EXHIBITS:

ANNEXURE A TRUE COPY OF TA NO.6781/2012 BEFORE THE
KERALA ADMINISTRATIVE TRIBUNAL,
THIRUVANANTHAPURAM.

EXHIBIT P1l TRUE COPY OF THE ORDER DATED 31.7.93 OF

THE CONSERVATOR OF FORESTS,KOLLAM.

EXHIBIT P2 TRUE COPY OF THE JUDGMENT DATED 20.2.03
IN O0.P.6005/02 OF THIS HON'BLE COURT.

EXHIBIT P3 TRUE COPY OF THE JUDGMENT DATED
13.7.2007 IN W.P(C)23343/04 OF THIS
HON'BLE COURT.

EXHIBIT P4 TRUE COPY OF THE ORDER DATED 17.12.04
OF THE CONSERVATOR OF FORESTS,KOLLAM.

EXHIBIT P5 TRUE COPY OF THE REPRESENTATION DATED
13.1.2005 FILED BY THE PETITIONER TO
THE 2ND RESPONDENT.

EXHIBIT P6 TRUE COPY OF THE ORDER DATED 14.3.2008
ISSUED BY THE 2ND RESPONDENT.

EXHIBIT P7 TRUE COPY OF THE REPRESENTATION DATED
13.11.2006 FILED BY THE PETITIONER TO
THE 1ST RESPONDENT.

EXHIBIT PS8 TRUE COPY OF THE JUDGMENT DATED
20.12.2006 IN W.P. (C)33900/2006 OF THIS
HON'BLE COURT.

EXHIBIT P9 TRUE COPY OF THE ORDER DATED 14.2.2007
ISSUED BY THE 2ND RESPONDENT.

EXHIBIT P10 TRUE COPY OF THE JUDGMENT DATED
12.4.2007 IN W.P. (C)12861/2007 OF THIS
HON'BLE COURT.

EXHIBIT P11 TRUE COPY OF ORDER GO (RT)
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ANNEXURE B

ANNEXURE C

NO.639/07/F&WLD. DATED 17/11/2007
ISSUED BY THE 1ST RESPONDENT.

TRUE COPY OF THE COUNTER AFFIDAVIT
FILED BY THE 1ST RESPONDENT IN WPC NO
17193/2008 BEFORE THE HON'BLE COURT.

TRUE COPY OF THE ORDER DATED 14.7.2005
IN TA NO 6781/2012 BEFORE THE HON'BLE
KERALA ADMINISTRATIVE TRIBUNAL,
THIRUVANANTHAPURAM.
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Gracen Charles vs State Of Kerala on 28 October, 2000
Author: K A Gafoor

Bench: K A Gafoor

JUDGMENT K.A. Abdul Gafoor, J.

1. The petitioner is presently working as Medical Officer (Netra). She is in that post since 1.8.1996,
on appointment on substantive basis and on advise by the Public Service Commission, as she was an
approved candidate for such appointment. In terms of R. 3 of the KS & SSR being an appointee on
advise by the P.S.C., that is a substantive appointment against a post on the cadre strength and
thereby the petitioner acquires a lien in that post. At the time of that appointment, the petitioner
had been working as Medical Officer (Ayurveda) in the same service from 11.6.1990 onwards. The
post the petitioner occupied from 1.8.96 is a higher post than the Medical Officer (Ayurveda) taking,
into account the pay scale. Both the posts are in the same service. The petitioner, due to
inconvenience felt by her requested to revert back to the post of Medical Officer (Ayurveda). It was
examined in the light of R. 8 of KS & SSR and was turned down on the ground that the petitioner
was never been absent from the service. She was present in either of the two posts at all point of
time in the service. The order was passed as per Ext. P3. This is assailed in this O.P.

2. When it is admitted that both the posts are in the same service, R. 8 cannot be applied to come
over the earlier post because R. 8 applies only in the case of the absence of a member of service from
duty. The petitioner had never been absent from duty in the service even for a single day. In such
circumstances assistance cannot be drawn from R. 8, to revert back to the post of Medical Officer
(Ayurveda).

3. Itis further submitted that the petitioner had acquired a permanent lien as Medical Officer
(Ayurveda) on appointment on 11.6.1990. That lien cannot be cut off merely because of appointment
as Medical Officer (Nethra) on 1.8.1996. Therefore the petitioner can go over to that post. This
contention also cannot be accepted because the appointment as Medical Officer (Netra) on 1.8.1996
was on substantive basis. On appointment against a post on substantive basis, one acquires a lien on
that post. On acquiring a lien over a post, all the lien the incumbent had earlier got terminated. As
per R. 16 Part | K.S.R. an officer on substantive appointment to a permanent office acquires a lien
on that post and ceases to hold any lien previously acquired on other post. Thus on the petitioner's
substantive appointment as Medical Officer (Nethra), consequent on advise by the PSC, on 1.8.96,
the lien the petitioner did have as Medical Officer (Ayurveda) got terminated. He ceased to hold lien
on that post from the date of appointment on substantive basis as a Medical Officer (Nethra). So the
petitioner cannot revert back as Medical Officer (Ayurveda), depending upon the lien that he had
once against the post of Medical Officer (Ayurveda).

4. O.P. fails and is dismissed.

Indian Kanoon - http://indiankanoon.org/doc/1407755/ 1
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1998 (1) KLT 766 (FB)
K.K. Usha, K.S. Radhakrishnan & S. Sankarasubban, JJ.
Balakrishnan Nair v. Ram Mohan Nair

State & Subordinate Services Rules, .1958 (Kerala?, R 8 ;'Mle.,,, rio
service getting appointment in another service on the bas:ls Zf ;p;z;;:z ,.0,,
by Government or when he is sponsored 'or recommended by e
entitled to get the benefit of the main section.

Rul¢ 8 enables amember ofaservice whoisabsent from du-ty in.stlc:l s;:rvice to' rett
to that service, if he is not otherwise incligible. On returm, heis cllglb:‘j or g?pl():)
substantive or officiating vacancy in the cless, caleg?ry, grade or {)ost mh»iv : :;;r,C a; k
probationeroran approved probationer; (2)for pfomouon from al(;r (l’,l’ 00 :; 3 fn e ag
(3)forappointment (o ny substantiveor officiating va@cy. Thf: ulec y u;:“ion 05
when the member is aisent from duty onleave, o_n fore!gn service, orf(‘n 2ce(is o
other reason. The meaning of the above provisois l?lat ifa mcmbelr5 0 2 Sfl(’)\r b ; 4
the exigencies of public service, then he willbe entitled to get the e;n‘a o
Whatisexigency in public service is cla:'dljled b{::;; l0 :(::Cjn:\z;f; d :1 b);. M
madein pursuance of applications invited, spor . ; . 4

nt authority shall be deemed to be an appointment m_ade m‘ . g &

Z:::ipcit:or the purpzl)se of this rule. Thus, if a. m(e;:beé (())i z :;lv:‘ei (g)t:t; ;L;:;oll:;uze;t 01:1 :

service on the basis of the applications invited by : P ; bené
ent or competentauthority heis entitled to get .e

rx:(i):lsl:;?gs dl:f;:: ; ;(:1‘1’:? t]hn; benefitto ap:\ember ofaservice when heis appointedto

post in the same service.

? . e - 11.. Ex

Itis anadmitted factthatall the appellants were originally appom tedas V}llaﬁ; o

Officer in the Rural Development Department. The post of Junior Inspector lTlC W :

i iz i st under the Kerala Co-operaive Subog

itor and Junior Special Inspector is a po ; ¥y ;

‘;‘“d‘_:e Appointment to this post is made as follows: (1) direct recruntm:;m (2 re(c:r(:n \

e ‘ jvisi i loyed in the

ivision Clerks/Upper Division Typists emp .

transfer from Upper Division iy N

i t by transfer from among Gramas . y ;

Departmentand (3) recruitmen o o Vo

i ati 2:1. Thus, 20% of the vacancies ol Jupy retoU s

tobemade in theratio of 2:2:1. g e i
e i Extension Officers to the Co-operative ep: 1

i Publi ice Commission. Appellantsand

invi tby the Public Service Co s

invited on behalfof the Governmen : : proae

applied for the posts. They were selected and appointed to the posts. Thui, ll; . }; e

ai): made in pursuance of the applications invited by Goveml.nemi _n b " .

api)oimmems are deemed to be made in the exigencies of public sew;c;: o >

appellants are entitled to the benefitof R. 8, if other conditions are satistied.

f Decidedon6th Apn!

£

W.A.Nos. 69 & 17195 & O.P.No. 6619/95.

%
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Service Rules, (Kerala), Rr. 16 & 18, Part I - Village Extension Officers of
ral Development Department appointed in Co-operative Department in exi-
cies of service - Lien when can be said to be lost.

- When an officer is appoinléd substantively to a permanent post, he acquires a lien on that
tand ceases to hold the lien which he acquired previously on any other post. IfR. 16 stood
uch, the argument of the respondents could have been accepted that when the appellants
eappointed substantively toapermanent vacancy in the Co-operative Department, theylost
lien in the Rural Development Department. ButR. 16 is not absolute. The lien has to be
pended by the Governmentunder R. 18 and before suspending the lien the Government has
onsider the resultof the suspension. Thelien of an officer cannotbe suspended or terminated
fthout his consent. Note 1 of R. 8 clearly states that when a member of a service gets an
wpointment inanother Departmenton the invitation of the Government or onbeing sponsored
ommended bythe Government; such appointment will bedeemed tobe exigencies of service.

Thelienofamemberofaservicetoapostinthe parentDepartmentis notlostautomatically
enhejoins another Department. The lien canbeterminated only after hearing the concerned

on. By mere completion of probation it cannot be said thata person has been substa‘ntivély
ointed to a permanent post. Unless a person is confirmed underR. 24 of K.S.S R., itcannot
aid that the person has been substantively appointed to a permanerit post. In the present
e, wefind thatthe appellants havenot been confirmed in the Co-operative Department. Hence
y have no lien in the Co-operative Department. Their lien in the Rural Development
partment hasnotbeen terminated. In thatview of the maiter, sending them back tothe parent

partment s legal. - (paras. 11, 19 & 26)

W.A. 175/80, W.A. 305/83, 980/87 & 486/89 Overruled

.

AIR 1976 SC 367; 1976 SC 1199; 1989 SC 1985;
1992 SC 496; (1996) 10 SCC 734 & 1989 (1) KLT 518 Referred to
Service Rules (Kerala), R. 24, Part II - An émployee does not get automatic

firmation unless under R. 24, he is confirmed in the post, even after completion
probation. :

“Evenifitis admittéd forargumentsake that the appellants have completed their probation
tdoesn'tenable them to getau tomatic confirmation unless underR.24 of PartITofK.S.S.R.
tiey are confirmed in that post. An order has to be passedappointing the approved probationer

full member of a service on a substantive vacancy. The order is the order of confirmation

£¥en though such a term does not find a place in the K.S.S.R.. The order of confirmation is
Kcessary for the conferment of full membership of a service in the class or category for which

i
tsonis selected. The mere fact that an employee is allowed to continue in the postafter the

iry of the specific period of probationit cannotbe held that he should be deemed to have been
lirmed. Thus, so faras the present case is concerned, theappellants havenotbeen confirmed
¢postin the Co-operative Department. UnderR. 16 Part1 of K.S.R., amemberofaservice
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losses his lien previously acquired in other post only when he is appointed substan
permancnt'post. Since at the time when the order of reversion was passed the appellants haye
notbeen confirmed under R. 24, itcannotbesaid {hat theylost their lienin the parent departm

(p:

‘he appellants filed the appeal after getting leave from the Division Bench, The
= ional fifth respondent got himself impleaded in W.A. No. 69/95. W.A. No. 171/95is
; py respondents 8, 10, 19, 22 to 26 in the Original Petition. “Petitioners in O.P. No.
g9 were Village Extension Officers of the Rural Development Department. They
4 as Village Extension Officer Grade 1L Third respondent in the Original Petition
oined as Village Extension Officer, Gradell. Third respondent is impleadedin the
al Petition in a representative capacity.

ILR 1985 (1) Ker. 488 Referred to

Service Rules (Kerala), R. 8 fourth proviso & Note I - Municipal C
Service is also a Public Service k. | 3. The grievance of the petitioner is as follows: The third respondent and others
o selected for appointment in the Co-operative Department as Junior Inspector/
or Auditor. After they were selected for appointment, the above persons join'ed the
gvice of Co-operative Department. They relinquished their rights in the Rural
slopment Department. The lien, if any, in the Rural Development Department had
een terminated. Hence, the case of the petitioners is that the services of the above
wsons in the Rural Development Department should not be taken into consideration.
contrary to this, the names of the third respondent and others were still retained in
niority list of Village Extension Officers Grade II in the Rural Development

artment and they were also given promotion as Village Extension Officers while
owing them to continue in other duties. They challenged Exts. P2 to P5 by which
Officers were given promotion in the parent Department. Inthe Ori ginal Petition,
is a further allegation that the above persons are ordered to be reverted to the
a1 Development Department. Hence, the prayer in the Original Petition was to
XA Saiion Alexander Thomas, Exts. P2 to P5 and also to quash the reversion granted to such persons to Rural
Leslie Stephen, Lilly Leslie & Sasi For Appellants i Reprimes:

Itis true that if one goes by the definition of the term ‘service’ in R. 2(15) of
Municipal Common Sefvice isnotincludedin thesame. ButR. 2starts by saying “inth
unless there is anything repu gnant, the subject of context”’. Hence the mfbanin g ofa wo
vary from the meaning givenin the definition, if the context requi.re's 'a different mean'\'
given. The mention of ‘Military Service’ in the provisois an indication _to skiow that
‘service' isnot confme(}‘to State & Subordinate Service. Further, accord{ng t.o the pro
Note 1, appointment madein the exigencies of Public Serviceonthe apphcanon 0T 1eco!
dation of the Governmentor competent authority willbe deemed to beabsence fl rom duty’
the parent service. The term ‘Public Service’ has a wider concep't t'han :he term *
mentionedin clause 15 ofR:2K.S.SR.. Itcannotbedenied that Municipal Common Sef

not a Public Service. The Kerala_Municipal Common Service is constituted in exercis
powers conferred by sub-s. (2)0fS.90 of the Kerala Municipal Corporation Act, 196

Municipal Common Serviceisalsoa Public Service. (paras. 32

Respondents 1 and 2 in the Original Petition, viz., State of Kerala and
issioner for Rural Development have filed a joint counter affidavit. In that
g%ter affidavit, it is stated as follows: 20% of the post of Junior Inspectors/Auditors

C.P. Sudhakara Prasad, Elvin Peter,
K.P. Dandapani, M.R. Sabu, :
S.P. Aravindakshan Pillai, Santhosh Mathew,

-

V. Chitambaresh & T.V. Ajayakumar For Respondents e Co-operative Department are reserved for Village Extension Officers. These
b sintments are to be made by transfer. Accordingly, persons like the third respondent
JUDGM

others, who were qualified to become Junior Co-operative Inspectors, applied to
[ ublic Service Commission and they were selected for being appointed as Junior
tors. Counter affidavit says thatitisnot necessary to relinquish their rights in the
gimnent for relieving them from the Department. They are at liberty to come back
is Department so long as they do not require a lien or confirmation in other
epartments and they are willing to be reverted to this Department. The lien of those
Vil : ges Extension Officers, who are on other duty in other Departments have not been
@t-0ff or suspended by this Department as per R. 18 of the Service Rules (hereinafter
tlerred to as the ‘KSR’). It is because of the above facts that those Officers were

%gn promotions in the parent Department. In paragraph 3 of the counter affidavit, it
stated as follows: *

S. Sankarasubban, J. :

The above cases have been referred to the Full Bench as the correctness f
Division Bench judgment in W.A. 175/80, 305/83, 980/87 was doubted. The qu
turns round the true SCOpe and content of R. 8 Part 11 of the Ke'rala State
Subordinate Services Rules (hereinafter referred to as ‘the K.SSRD.

2. We shall firstdeal with the Writ Appeals. Both the Writ Appeals areﬁle(c)l Sagm
{he judgment of the learned single Judge in O.P. No. 6380/89‘ In W.A. No. 6;9/ Tl,\c
are 15 appellants of which appellants 1 to 4 are responden 3,5,11and 17.



- 8 of the General Rules of K.S.S.R. and also the provisions regarding lien in the K
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“Relinquishment of the right in this Department is nota condition for accep ./
ment in other Departments and to relieve them from this Department, They hay,
Department solong as they donot acquirelien or confirmationin other Departmey
in this Departmenthavenotbeen cut-off orsuspendedasperR. 18 ofthe Kerala§e

ts. Srti. V. Varghese argued for the respondents. He contended that when a

In paragraph 4 of the counter affidavit, it is stated that as per the Provisiong p can have better prospects there. He cannot be subsequently allowed to come
8 of the General Rules of K.S.S.R.. those Village Extension Officers who are apped 0 the parent Department. Learned counsel strongly relied on the observations
by transfer in the Departments like Co-operation, Industries, Agriculture, etcaraplip | gffhe ’ e : i ol !
for re-appointment in the parent Department and getting promotion from, 3 | perein it was held that "generally when a person with a lien agai

higher category. [ mbstantively to another post, he acquires a lien against the latter post. Then the lien

8. Counter affidavits were aiso filed on behalf of some of the responde,
the main cbntention urged is that the lien in the Rural Development Departm
automatically cut off when they joined the Co-operative Department. Fy
that even in the Co-operative Department they have not been confirmed, Fy th
rg: e:n?:e};t 8’1(';1feull: ngesrﬁllgllz: ;isdg: ffti;sl;ge;df:; 1£21;:r(:;:;n§"t;:‘i::dt;e : ot Before we consider the decisions on the question, we shall look into the relevant
Petli)tion. The learnedag:lgle Judge relying on the Division Bench decision in A : y R. 8 of the General Rules of K.S.S.R. on which reliance is placed by the
980/87 took the view that when a member of a service takes appointment in . inothe A ants 1s as follows:
service, he automatically relinquishes his ri ghts in the parent Department. Acg

“to the learned Judge, a person cannot have lien on two Departments simultz
Further, the learned single Judge was of the view that if such persons were allg
come back in the parent Department, that will affect the prospects of the incuml
the parent Department. Hence, the Iearned single Judge quashed Exts. P2 to P
also gave a direction not to include the names of the third respondent and othe
seniority listand promotion list of the parent Department. Itis against the above de :
that the appeals are filed.

Members absent from duty:-Theabsenceofa member ofa service from dutyin such
¢, whether on leave, other than leave without allowances for taking up other employment
sign service orondeputation or for any other reason and whether his lien inapostborne
cadre of such service is suspended or not, shall not, if he is otherwise fit, render him

) forreappointmenttoa substantive orofficiating vacancyin the class, category, grade
* Or postin which he may be a probationer or an‘approved probationer;

s : : () for promotion from a lower to a higher category in such service; and
6. When the appeals came up before the Division Bench, it was submitted A

similar question arose for consideration in O.P. No. 6619/95 and that Original P t
had been referred to a Full Bench for consideration. In view of the above fact, the ¥
appeals were also referred for consideration by a Full Bench. As already s
O.P.No. 6619/95 was referred to the Full Bench, since the correctness of the Di

forappointment toany substantive orofficiating vacancy inanother service for which
“he may be an approved-candidate;

as the Case may be, in the same manner as if he has not been absent, He shall be entitled

all the privileges in respect of appointment, seniority, probation and appointment as full
ber which he would have enjoyed but for his absence:

7. Sri. N.N. Sugunapalan and Sri. Sasi appeared for the appellants in both
appeals. Sri. Elvin Peter appeared for the 5th respondent in WA N9. 69/95. ¥
argued for the position that the learned single J udge was wrong in all()Wlng the OH g
Petition. They argued that W.A. No. 980/87 has niot considered the true impact of

. 2.Provided that subjectto the provisions ofR. 1 8heshall satisfactorily complete the period

3. Provided further that a member of a service who is appointed to another service and is
| Probationeroran approved probationerin the latterservice, shall notbeappointed under clause
0 any other service for which he may bean approved candidate unless he relinquishes his

- i uments of ;
Service Rules. Learned Government Pleader ?“S‘?,s“ppo e }h ‘s mbership in the latter service in which he is a probationer or he approved probationer :




- orcategoryin aservice if his appointment to that post was from apostin another classorg
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Provided further that this rule shall not have retrospective effect so as to dieps
decisions taken by the Travancore-Cochin Government in respect of the TraVan :
personnel :

tis an admitted fact that all the appellants were originally appointed as Village

Junior Auditor and Junior Special Inspector is a post under the Kerala Co-
ive Subordinate Service. Appointment to this post is made as follows: (1) direct
ment (2) recruitment by transfer from Upper Division Clerks/Upper Division
s employed in the Co-operative Department and (3) recruitment by transfer from

ramasevaks. These appointments are to be made in the ratio of 2:2:1. Thus,
f the vacancies of Junior Inspectors are to be filled up by transfer of Village
ion Officers to the Co-operative Department. Applications were invited on
‘of the Government by the Public Service Commission. Appellants and others
lied for the posts. They were selected and appointed to the posts. Thus those
ents are made in pursuance of the applications invited by Government. Insuch
eir appointments are deemed to be made in the exigencies of public service.

be 5o, the appellants are entitled to the benefit of R. 8, if other conditions are
d

Provided also that this rule shall not apply in the case of a membcr of a se
absence from duty in such service is by reason of his appointment to another service
Military Service, solely on his own application, unless such appointment is m,
exigencies of public service.

Note 1: - An appointment made in pursuance of application invited, sponsg
recommended by Government or other competent authority shall be deemed tobe
ment made in the exigencies of Public Service for the purpose of this rule.

Note2 : Thebenefitofthis rule shall notbeavailable toa person holding a posti

in the same service”.

The above Rule enables a member of a service who is ab'se'nt from duty in
service to return bac¥ to that service, if he is not .Ott_lerwise ineli glblc, On return
eligible for appointmént to a substantive or officiating vacancy in the clajss, C
grade or post in which he may be a probationer or an appr_oveq probationer
promotion from a lower to a higher category; and (3) for f!ppOlntment to any sut? 2
or officiating vacancy. The Rule contemplates a situation when the member is
from duty on leave, on foreign service, or on deputation or for any other reason :
foarth proviso to R. 8 is as follows:

The next question to be considered is after the appellants were selected for
itments in the Co-operative Department and after they joined the Co-operative
tment whether they are entitled to come back to the Rural Development
tment. The answer to this question depends upon whether the appellants have
lished their rights or put it in the service language "their lien” in the Rural
pment Department once they joined the Co-operative Department pursuant to
clection and appointment in that Department. If lien is not lost in the parent
ment, the appellants will be entitled to come back on the basis of R. 8. So, the
n for consideration is whether the appellants lost their lien in the Rural
ment Department when they joined the Co-operative Department. In that
t,itis also nécessa'ry to consider whether the appellants had obtained a lien in the

which they were appointed in the Co-operative Department. We shall refer to
levant provisions in this context. j :

“Provided also that this rule shall not apply in the case of a member of a S(?,mce
absence from duty in such service is by reason of his appointment to another se'rv1ce no
Military Service, solely on his own application, unless such appointment is made
exigencies of public service”.

The meaning of the above proviso is that if a member of a service is appoi
the exigencies of public service, then he will be entitled to get the benefit of thel
section. What is exigency in public service is clarified b).l N9te 1toR.8. Note
that an appointment made in pursuance of applicatiosz invited, sponsored otr 3
mended by Government or other competent al'xthorxty shall be deterr?ed 12 2
appointment made in the exigencies of public service for the pumose of thisru e !
if 2 member of a service gets appointment in another service on the bzﬁ; x
applications invited by Government or when he is sponsored or recommen. i
Governmentor competent authority he is entitled to getthe beneﬁt.of the mamth
Note 2 denies the benefit to a member of a service whenhe is appoTnted toano Lﬁ
in the same service. In the present case, we are not concerned with Note 2. ; ;l :
counsel for the appellants submitted that in view of Note 1 th.e.appeillants and :; ﬁsﬁ
situated persons are entitled to the benefit of R. 8, if the conditions in R. 8 are 1

: ﬁl K.S.R. deals with “lien” of a Government servant to the post to which he is ;
inted. R. 16 Part1 of K.S.R. says that unless in any case it be otherwise provided
ese Rules, an officer on substantive appointment to any permanent post acquires

on that post and ceases to hold any lien previously acquired on any other post. R.
42) of Part I of K.S.R. is as follows: '

‘The Government shall suspend the lien of an officeron a permanent post which he holds
st ﬁvely if he is appointed in a substantive capacity- :

L () wa permanent post outside the cadre on which he is borne, or

,'.9;“ '(2) provisionally toa poston which another officer would hold a lien had his lien notbeen

. suspended under this rule. ;

3

n Officers in the Rural Development Department. The post of Junior Inspector
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(b)The Governmentmay, at their option, suspend thelien of an officer on apemy t the appellants have completed their probation that does'nt enable them to get

which he holds substantively, if he is transferred to foreign service or in circunies ¢ confirmation unless under R. 24 of Part II of K.S.S.R they are confirted
covered by clause (a) of this rule, is transferred, whether in a substantive or officiagg 08 Cars ; ost. R. 24 of K.S.S.R is as follows: ;

to a post in another cadre, and if in any of these cases there is a reason to beljeye §

remain absent from the post on which he holds a lien for a period of not less than Appointment of full members : (a) Subject to the provisions of R. 8 an approved

ershallbeappointed to be a fullmember of the service in the class or category for which
sselected, at the earliest possible opportunity, in any substantive vacancy whichmay exist
the permanentcadre of such class or category and if such vacancy existed from a date
us to the issue of the order of appointment, he may be so appointed with retrospective
m the date or, as the case may be, from any subsequent date from which he was

usly on duty as a member of the service in such class or category or in a higher class

>

ry”.

From a reading of the above rule, the following position emerges. \Vhei;
isappointed substantively to a permanent post, he acquires a lien on that post
to hold the lien which he acquired previously on any other post. IfR. 16 stoodae
the argument of the respondents could have been accepted that when the a5 pell
were appomted substantively to a permanent vacancy in the Co-operative De
they lost their lienin the Rural Development Department. ButR. 16is not absolgg
lien has to be suspended by the Government under R. 18 and before suspendm -
the Government has to consider the result of the suspension. The lien pf an Offic

‘ is shows that an order has to be passed appointing the approved probationer as
cannot be suspended or terminated without his consent. ;

ember of a service on a substantive vacancy. The order is the order of
ation even though such a term does not find a place in the K.S.S.R.. The order

firmation is necessary-for the conferment of full membership of the service in the

r category for which a person is selected. As has been held in Rajmohanan v.

General Manager - ILR 1985 (1) Kerala 488 - from the mere fact that an

yee is allowed to continue in the post after the expiry of the specific period of
ion it cannot be held that he should be deemed to have been confirmed. Thus,

arias the present case is concerned, the appellants have not been confirmed in the

the Co-operative Department. Under R. 16 Part 1 of KSR, a membeér of a service

s lien previously acquired in other post only when he is appointed substantively

.permanent post. Since at the time when the order of reversion was _passed the -
ellants have not been confirmed under R. 24, it cannot be said that they lost their hen

he parent Department.

12. The next question for consideration is whether the appellants ha
appointed substantivély to a permanent post in the Co-operative Department,
context, the counter_ affidavit filed by the Government assumes importz
paragraph 2 of the counter affidavit, it is stated that it is not necessary to reling
rights for relieving them from this Department. They are at liberty to come ba
Department so long as they do not acquire lien or confirmation in other Depa
The lien of the Village Extension Officers have not been cut of or suspended
Department as per R. 18 of K.S.R.. Counter affidavit alsorelies onR. 19(a) of
In paragraph 7 of the counter affidavit filed on behalf of respondents 4 to 18 infl
Original Petition, it is stated as follows: '

“The additional respondents appointed in the Co-operative Department, as J
operative Inspectors in officiating posts still continue to be in officiating capacil
continue their lien in the Rural Development Department. None of them have rece !
communication suspending or terminating their lien in theRural Development Departmentasyx
R.19of PartIK.S.R.. Even with the permission of the additional respondents their lien
be cut off rendering them without lien in any department”.

4. Thus, on going through the provisions of K.S.S.R. and K.S.R., we find that
¢is noinhibition for a member of a service, who got appointment in another service,
ome back to the parent Department. The only condition being that before he comes
ack, he should not have lost his lien in the parent Department.” The above being the
rovisions under the relevant Rules, we shall ‘now consider the correctness of the

Thus, on facts, it is seen that the appellants have not been confirmed in t dgments in the Writ Appeals.

operative Department and their lien in the parent Department has not been termi
. , 15. In W.A. No. 175/80, the appellant wasan Assistant Librarian Grade I in the

erala University. Thereafter, he was promoted as Assistant Librarian Grade 1.
ubsequently, he applied for the post of Lecturer in the Department of Library Science
nd he was selected and appointed to that post. From the judgment it ap[iears‘that the
ppellant had completed his probation in the post of Lecturer. Meanwhile, the Assistant
ibrarian Grade I in the University was promoted as Deputy Librarian as aresult of the
mendment of the Rules.  Appellant challenged the promotion and wanted that he

13. Counsel for one of the respondents in the appeal submitted that most
appellants have completed their probation and hence they should be deemed &
substantively appointed to a permanent post and hence according to the counse!
lien in the parent Department is terminated as per R. 15 of K.S.R.. Counselisn
in his submission. He was not able to produce any order passed by the Co-0pe: e
Department confirming the appellants in their posts. Evenifitis 3dmxtted for argu ment
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should be promoted as Deputy Librarian. On a-persual of the judgment, it j

R. 8 of K.S.S.R. was not considered. The Division Bench took the view
functions of an Assistant Librarian and the Lecturer are different. Hence, ty
presumed that when the appellant offered himself for recruitment to the
Lecturer in Library Science, he had relinquished the post of Assistant Librarj
I. The judgment further says that inference is drawn with reference to the
circumstances of the case and particularly from the conduct of the appellant
Thus, we find that the Division Bench had not discussed the provisions and thy
the K.S.R. or K.S.S.R. and merely assumed that the appellant had relinquish A :
in the parent Department when he was appointed as Lecturer. We are of the viewt

this decision cannot be an authority for the position that a member of a service oj
appointed to another service is disabled from returning from the original Depa

the correct law with regard to the interpretation of R. 8. We overrule the above
ment in so far as it states that whenever a member of a service takes up job in
ther service, he is deemed to have relinquished his lien in the parent Depariment.

- 18. The next judgment is the judgment in W.A. No. 980/87. In this case, the
[yppellant was Lower Division Auditor in the Local Fund Audit Department.
sequently, he was promoted as Upper Division Auditor. Whileso, certain vacancies
e in the posts of Junior Co-operative Inspectors in the Co-operative Department.
¢ posts were advertised by the Public Service Commission. Appellant being duly
ified to the post, applied for the same. He was duly selected by the Public Service
mmission. and he was appointed as Junior Inspector of Co-operative Societies. He
ned the promotion as Senior Inspector. While he was thus serving as Senior
mector, he made a request to the Government to revert him to the Local Fund Audit
sartment and to accord him all promotions and positions which he would have
pied had he been continued in the Local Fund Audit Department. That represen-
on was allowed by the Government and a direction was given to revert him to the
ent Department. This was challenged by the petitioners in the Original Petition.
itioners contended that their prospects in the Department have been affected by the

[ grder of reversion of the appellant. The learned single judge allowed the Writ Petition
gpainst which W.A No0.980/87 'was filed.

16. The next judgment is the judgment in W.A.No. 305/83. In this
appellant was Lower Division Clerk inthe Revenue Department. While so, applicatios
were invited for the post of Library Assistant in Vikram Sarabhai Space Centrg, ¥
made an application for the said post and was selected and appointcd ona provision
basis. Subsequently, his services in the VSSC stood terminated. Thereafter, he mag
a representation to the Government for taking him back to the Revenue Departme
contending that he has lien therein and has therefore a right to rejoin duty. Gove: s ent
turned down his request. Hence, he approached the court for the reliefs. The Sing
Judge dismissed the Original Petition. Hence, the matter was taken in appeal.
Bench took the view that the appellant took up appointment in the V.5.S.C. and fi 1
he was not recommended by the Government or any competent authority under the
Government. Further, it was of the view that the V.S.S.C. is not an organisation
belonging to the State Government. Thereafter, it took an inference that when fhe
appellant took up appointment in the V.S.S.C.,he relinqmsheq his job in the Reven
Department. It is not clear from the facts whether the service in the V.S.S.C. ist2
inby R. 8 of K.S.S.R. Itis further seen from the judgment that the appellant clai
his right under R. 8 K.S.S.R. The Division Bench brushed aside his contention ut
R. 8 on the ground that absence of service from the Revenue Department for ta
up employment elsewhere cannot be deemed to be absence of duty under R. 2’ ‘
K.S.S.R. The Bench took the view that it is a case of relinquishment of job to take
another assignment.

19. The Division Bench relied on the earlier decisions in W.A.No. 305/83 and
A. No. 175/80. 1t took the same view as in the earlier decisions that when a person
o was serving in one Department applies for job to another Department and accepts
it appointment having been selected for that post and joins that Department, sucha
rson cannot still be regarded as having certain rights in the parent Department. The
nch held that the Local Fund Audit Department and the Co-operative Department
two different independent and sepafatc Departments. An employee in one
partment has therefore, no right to claim any post in the other Department .........
is conduct of the appellant makes it abundantly clear that when he joined the Co-

ative Department as Junior Inspector, he relinquished his right to the pdst which he
in the Local Fund Audit Department. That is the orily reasonable inference that

possible having regard to the circumstances. The question of pressing into service
| ,é‘beneﬁts flowing from R. 8 does not arise in this case, since it was of the view that
] .8 will not be applicable in a case of relinquishment of job to take up another
lﬁ;_s@gnment”. With great respect we are of the view that the above observations have
ggﬁn made without reference to R. 8 of K.S.S.R. and the relevant Rules regarding
tegminatjon of lien in the K.S.R. Note 1 of R. 8 clearly states that when a member of
1 service gets an appointment in another Department on the invitation of the
vernment or on being sponsored or recommended by the Government, such
intment will be deemed to be exigencies of service. Hence, the Diyision Bench
as not correct in stating that when a person takes up appointment in another service,

17. We don’t approve the above general statement that whenever a person s
absent from the Department for taking up employment in another Department there 1S =
a relinquishment of job in the parent Department. When the benefit of Note 1 of R 2
was claimed, it was rejected on the ground that there was no evidence to show that ¢ :
Government sponsored or recommended him for appointment. In the same judgment
the court relied on the judgment in W.A.No. 175/80 and finally dismissed the ap =
We are of the view that the observations in the abovejudgmen&f’:annot be taken as 1ayin
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he is not absent from duty in the parent Department. So also the general (’bv ony
that whenever a member of a service take up appointment in another Depa (r
relinquished his rights in the present Department is not correct as itis notin g 0
withRr. 151020 0f K.S.R. InW.A. No. 305/83 the Division Benchrelied on thegane
decision in W.A.Nos. 175/80 & 980/87. For the reasons already given, Ricr
decision cannot be an authority regarding the interpretation of R. 8.

use of the omissibn of the competent authority to act in accordance with the mandatory
onsofR.3.14 (a)(2)".

= 72. State of Haryana v. D.R. Sangar - AIR 1976 SC 1199 - was also a case
e the Supreme Court was interpreting R. 3.14 of the Punjab Civil Service Rules.
, the respondent joined as a Clerk in the Panchayat Department of the then Punjab

wernment. In due course, he was promoted and confirmed as Head Assistant. In
31 he was appointed as Officer on Special Duty (Elections). The post of Officer on
ial Duty (Elections) was an ex-cadre post, while that of Superintendent was
uded in the cadre. The post of Officer on Special Duty was redesignated as
chayat Raj Election Officer: Respondent held the post of Panchayat Raj Election
certill 1964 temporarily. Thereafter, he was confirmed as Panchayati'Raj Election
cer with effect from September 19, 1964. On the reorganisastion of the erstwhile
of Punjab, the post of Planning Officer was allocated to the State of Punjab, while
‘of Panchayati Raj Election Officer was allocated to the State of Haryana.
sequently, it was redesignated as Deputy Director Panchayat. It seems that the
vernor of Haryana, by an order, abolished the post of Panchayati Raj Election
r. Consequent upon the abolition of the post of Panchayati Raj Election Officer,
respondent’s service was dispensed with. Respondent challenged the notification
polition. He also contended that his service should not have been terminated, but
hould be sent back to the original Department. Supreme Court upheld the order of
tion of the post. Regarding the contention of the respondent that he should go to
parent Department, this is what the Court observed:

20. Another judgment relied on was the judgment in W.A. No. 486/89,
a case of transfer in the same service. According to Note 2 of R. 8 of K.S.SR
came into force from 19.8.1986, the benefit of R. 8 is not available to a perso
apostin any class or category in a service if his appointment to that post was frop
post in another class or category in the same service. The Division Bench held that'
conditions in Note 2 of R. 8 were satisfied. We approve the judgmentonly tothatex
The other observations in the above judgment regarding R. 8, with great respecif
submitted, are not corxéect.

21. Now let us consider the view taken by the Supreme Court in various decisig
InT.R. Sharmav. Prithvi Singh - AIR 1976 SC 367 - Supreme Court was consic
this particular question withregard toPunjab Civil Services Rules. UnderKR.3.1
otherwise provided, a Government servant on substantive appointment to any pe
nent post acquires a lien on that post and ceases to hold any lien previously acq
any other post. Under R. 3.14(a) when a person, who is holding substanti
permanent post, takes up a permanent post outside thg cadre on which he is bol
competent authority shall suspend the lien of a Government servant on the perm
post which he got. R. 3. 15(a) says that except under certain circumstan
Government servant’s lien ona post may, inno circumstances, be terminated, even th
his consent, if the result will be to leave him without a lien or a suspended lien up on.
permanent post. In that case, it was held by the Supreme Court thus: -

“There appears to be, however, considerable force in the second contention advanced on
of the respondent that on the abolition of the post of Panchayati Raj Election Officer, his
grvices should nothave been terminated. According to'Clause (a) (2) of R. 3.14 of Punjab Civil
ces Rules Vol. 1 Part1as applicable to Haryana State a competent authorityshall suspend
lien of a Government servant on a permanent post which he holds substantively if he is
ointed in a substantive capacity toa permanent post outside the cadre on which he is borne.
According to clause (e) of that rule, a Government servant’s lien which has been suspended
’ »(':lause (a) of that rule shall revive as soon as lie ceases to hold a lien on the post of the
re suspended in sub-clauses (1), (2) or (3) of that clause. The above provisions were
dered by us in the case of T.R. Sharma v. Prithvi Singh, Civil Appeals Nos. 354 and 355
971 decided on 17.11.1975=(reported in AIR 1976 SC 367) and it was held that in thé absence
 written request by the employée concerned, the lien on the post permanently held by him
gil\otbe terminated. Itis nobody’s case that any written request was made by the respondent

rminating his lien on the post of Head Assistant. As such, the lien of the respondent on
st of Head Assistant should be held to have immediately revived as soon as the post of
ayati Raj Election Officer was abolished”.

“When the appellant was appointed as Block Development and Panchayat Ofﬁcel: ina
substantive permanentcapacity, hiscase squarely fell within theambitof R.3.14(a)(2) asthe
of Block Development and Panchayat Officer was outside the cadre of Agricultural Ins
to which the appellant belonged. In the circumstances, it was imperative for the compe
authority to suspend the lien of the appellant on the permanent post of Agricultural Insp '
whiz:h he had held substantively. The competent authority, however, failed to suspend the :
of the appellant on the post of Agricultural Inspector. The appellant p]ainl_y cam?ol sutler
because of such inaction or omission on the part of the competent authority. A reading oLt
rule leaves no doubt tilat a duty is cast upon the competent authority to suspend the lien ofa
Government servant on a permanent post which he holds substantively if he is appointedi
substantive capacity toa permanent post outsidethe cadreonwhichheisbomne. TheimperatiVe:
nature of the rule i§ also clear from the use of the word “shall” in clajise (£) as against the.
of the word “may” in clause (b) of that rule. The appellant, in ouropinion, cannotbepenali

Thus, in the above decision, the Supreme Court followed its earlier decisiza
‘ gxmed in AIR 1976 SC 367 that since the lien in the parent Department was not
kminated, the respondent was entitled to go back to the parent. Department.
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23. Ramlal Khuranayv. State of Punjab - AIR 1989 SC 1985 - is another Heanets
of the Supreme Court interpreting the Punjab Civil Service Rules. In fact dars
observations of the above judgment were relied on by the respondent to con
a member of a service loses his service automatically when he takes up ‘app
in another service. Relevant passage appears in paragraph 8. But a readi
judgment shows that these observations were made with regard to the facts
case. Further, their Lordships also referred to the earlier decision of the Suprem
in AIR 1976 SC 367 and stated that the decision does not apply to the facts of th
In the above decision, the appellant who entered into service as a Cleik in
Department, appeared for selection to the post of Excise Sub Inspector
selected and appointed as Excise Sub-Inspector. He continued in the post for a numke
of years. In October, 1963 he was repatriated to his parent Department. He challenge
this by filing a suit and sought for a declaration that the order of reversion was jflest
The learned subordinate Judge accepted his claim and decreed the suit. He contines
to hold the post in the Excise Department. Subsequently, the Excise Com
made an order compulsorily retiring him from service. He challenged the validi
order on the ground that the Excise Commissioner was not competent {0 make’
order since he belonged to Police Department. According to him, his lienin the]
Department was not removed and therefore the Inspector General of Police wa ’ lone
competent to deal with him. Appellant relied on the decision of the Supreme Court
AIR 1976 SC 367. But the Supreme Court held that by virtue of the decree in the
his revision to the parent Department was held as illegal. Hence, he continued tohg
the post in the Excise Department. It was in the above circumstances that the Suprene
Court held that the appellant lost his lien in the parent department. 4

; his lien on the post as a Professor. It was in the above circumstances that ihe
e Court held that the appellant lost his lien in the post of Professor.

. In Triveni Shankar Saxena v. State of U.P. - AIR 1992 SC 496 - The
e Court referred to the decision in P.L, Dhingrav. Union of India - AIR 1958
- which was to be following effect:

personcan besaid toacquirealien onapost only whenhe hasbeen confirmed and made
ent on that post and not earlier."

“Another decision cited was Saralav. State of Kerala - 1989 (1) KLT 518. There

held that the fourth proviso toR. 8 of K.S.S.R. applies only to such a member

ice who absent from duty in that service and not those absent from one category

service to another category in the same service. It was held that the petitioner

absent from the servicvc.' Hence, the benefit under R. 8 of K:S.S.R. was not

’ ,“tb the petitioner therein. The facts in that case are different from the facts in the
esent case. :

Thus, on the basis of the above decisions and the relevant Rules in the KSR
WK.S.S.R., we are of the view that the lien of 2 member of a service to a post in the
y ‘Department is not lost automatically when he joins another Department. The
: can be terminated only after hearing the concerned person. By mere completion
robation it cannot be said that a person has been substantively appointed to a
anent post. Unless a person is confirmed under R. 24 of K.S.S.R,, it cannot be
wid that the person has been substantively appointed to a permanent post. In the
1 t case, we find that the appellants have not been confirmed in the Co-operative
artment. Hence they have no lien in the Co-operative Department. Their lien in
ural Development Department has not been terminated. In that view of the matter,
ng them back to the parent Department is legal.

24. The decision in Dr. S.K. Kacker v. All India Institute of Medical Science
- (1996) 10 SCC 734 - was cited on behalf of the respondents. In that case What
happened was that Dr. Kacker, who was working as Professor and the Head of the
E.N.T. Department in the All India Institute of Medical Sciences, was appointed tothe
post of Director of the same Institute after selection. He assumed the office. in
the tenure of the post was for five years, it came toanendon 15.10.1995. Theque
that came up for consideration was whether on the expiry of five years, as Direct
would be entitled to go back as Professor and Head of the E.N.T. Department :
attains his superannuation. Supreme Court negatived the contention of the appellantes g 28. All those persons in whose favour orders have been passéd reverting to the
It relied on Fundamental Rule 14-A(d) which is as follows: § ’ Rural Development Department will be allowed to join the Rural Development
gpartment immediately. They will\be entitled to all the benefits in the Rural
%elopment Department including all promotions which would have accrued to them
lthey joined the Rural Development Department. Regarding those persons who had
: gtfed they will be treated as haVing joined back the Rural Development Department
ad their pensionary benefits will be calculated on the basis of the benefits that would
% ve accrued to them if they were in the service of Rural Development Department
fom the date of order of reversion.

3 -;,‘-27. In the above view of the matter, we set aside the judgment of the learned single
ge. It is submitted for some of the appellants that they have already retired from
¢ and they could not get the benefit of the order of reversion because of the stay
nted by this Court. In the result, we pass the following Order:

«A Government servant’s lien on a Post shall stand terminated on his acquiring al
a permanent post (whether under the Central Government or a State Government) outside
cadre on which he is borne”.

The post of Director was not in the same cadre as the post of Professor. Themf :
the Court took the view that on his appointment to the permanent post as 8 Directot
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0.P. No. 6619/1995 . “Service” means a group of persons classified by the State Government as a State or a

29. In this Original Petition, petitioner prays for a writ of mandamus, g pordinate Service as the case may be”.
appropriate writ, direction directing respondents 1 and 2 not (0 permit the foura
respondent to join duty as Upper Division Typist in the Collectorate, Pathanary
Petitioner and the fourth respondent were selected and appointed as Lower
Typist in the District Collector’s Office, Pathanamthitta. Petitioner was 14th in the
select list while the fourth respondent was 4th. According to the petitioner, bg

petitioner and the fourth respondent completed their probationin the category of;
Division Typist as is revealed by Ext. P2. Subsequently, the fourth respon
promoted as Upper Division Typist. By Ext. P3 order the fourth responde
relieved of his duties in the Collectorate, Pathanamthitta in order to enable him
as Lower Division Clerk/Bill Collector inthe Municipal CommonService. Accor
fourth respondent joined the Municipal Common Service. Grievance of the petif
is that the fourth respondent is trying to come back to the Collectorate, Pathana
and this will jeopardise his prospects in the Collectorate. Ext. PS is the represe
filed by the petitionef before the District Collector requesting that the fourth respond
may not be taken back in the Collectorate.

Counsel for the petitjoner submitted that the Municipal Common Service is not a
_ .tc_ or a Subordinate Service classified by the State Government.© Hence the
Divi; ntention is that the petitioner cannot avail of the benefit of R. 8. Itis true that if one
| 5ocs by the definition of the term ‘service’ in R. 2(15) of KSSR, Municipal Common
| Service is not included in the same. ButR. 2 starts by saying “in these rules unless there

ything repugnant, the subject or contéxt”. Hence the meaning of a word may vary
| from the meaning given in the definition, if the context requires a different meaning to

e given.

32. Now we shall examine R. 8 to find out whether the term ‘service’ will include
| Srvices other than the services classified as State and Subordinate Service. The fourth
“aoviso and Note 1 to R. 8 throw light on this aspect. They are as follows:

“Provided also that this Rule shall not apply in the case of a member of a service whose
bsence from duty in'such service is by reason of his appointment to another service not being
ry Service, solely on his own application, unless such appointment is made in the
30. A counter affidavit has been filed on behalf of the fourth respon encies of Public Service”,
According to him, even before he was appointed as Lower Division Typist in the
Collectorate, he had applied for the post of Lower Division Clerk/Bill Collectorinf
Municipal Common Service. But the appointment was made only after he jo

Collectorate. He joined the Municipal Common Service on 12.7.1971. }Zut Wi :
joined, it was found thathe was a loser of nearly Rs. 215/- per month tqwards his sala Y.
Therefore, within ten days of his joining the Municipal Common Service, he file
representation to the Director of Municipal Administration seeking permissiontoret
to his parent Department. In the same way he has filed representation on 22.7.1
19.12.1991,5.1.1993 and9.7.1993. Thereafter hereceived Ext. R4(d)dated 17.10
from the District Collector, Pathanamthitta stating whether he was still intere
coming back to the Collectorate. By Ext. R4(e) dated 19.4.1995 fourth respondent
reverted to the parent Department. Counsel for the fourth respondent submits th
was because he found it difficult to continue in the Municipal Common Service duct
reduction in his salary that he wanted to come back to the parent department.

Note 1: An appointment made in purguance of applications invited, -sponsore(i or
mmended by Government or other competent authority shall be deemed to be an appoint-
tmade in the exigencies of Public Service for the purpose of this rule”.

The mention of ‘Military service’ in the proviso is an indication to show that the
ervice' is not confined to State and Subordinate Service. Further, according to
proviso and Note 1, appointment made in the exigencies of Public Service on the
lication or recommendation of the Government or competent authority will be
ned to be absence from duty from the parent service. The term ‘Public service’
a wider concept than the term ‘service’ mentioned in clause 15 of R. 2 K.S.S.R.
annot be denied that Municipal Common Serviceis nota Public Service. The Kerala
unicipal Common Service is constituted in exercise of the powers conferred by sub-s. (2)

0 of the Kerala Municipal Corporations Act, 1961. S. 90 of the Kerala Municipal
orporations Act is as follows:

'%9(), Constitutionof a CommonMunicipal Service:-

31. All the contentions which were raised in the above Writ Appeals were ai
raised in the present case. From the facts of this case, it is clear that the fout :
respondent has not been confirmed in the Municipal Common Service. Henc'e he ;
entitled to come back to the parent Department. The additional contention ralsed.
the counsel for the petitioner‘was that R. 8 does not take in Municipal Common Ser.VI :
Counsel for the petitioner invited us to the definition of ‘service” in R. 2(15), which
as follows *

(6] Notwithstandin ganything contained in sub-s. (1) of S. 91 of the Kerala Municipalities
Act, 1960 (Act 14 of 1961) the Government may constitute the employees under the
Municipal Councils and Corporations in the State into a common Municipal service

for the State, subject to such rules as may be prescribed by the Government in this
behalf.

() TheGovernmentmaymake rules toregulatethe recruitmentand conditionsofservice
of officers and servants of Municipal Corporations”.
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R. 3 of the Kerala Municipal Common Service Rules states that on ant effect fie
the first day of November 1967, the employees of the MuniciPaI pOUnci
Corporations holding the posts specified by the Government, by orderinthisbehal
be constituted into a common service for the State. Under Clause (2) of R, i
Government is given the power (0 arrange for the preparation of a. combined gradafig
list of the persons holding the posts included in the common service. R. 4 enab
Government or the Director or any other Officer authorised by tt§e Govemn
transfer an employee holding any post included in the common service from ong|
authority to another. The pay and allowance ar¢ to be_ disbursed at the Fates fixed bs
the Government. The recruitment committee for the purpose of recruitments tQ the
posts included in the common service is to be constituted by the Government.
R. 8 recruitment is tobe madein accordance with the provisions of the Common Se
Rules and such other orders as the Government may from time to timeissue. R. 10
with appointing authority. The person competent to appoint any employee shall be
notified by the Government. Qualifications for the different post§ are 1o be prescribed
by the Government. Upder R. 12, the Government may for special reasons and n ; he
exigencies of service, appoint any person from the service of mf: Govemn}em to ny
of the posts under a local authority included in the common servxclc on forexgn ery iC
conditions. R. 14 of the Rules makes the Kerala State and Subordinate Services Rule
applicable in the case of employees of the common service. ;

anchayat Serviceand one class ofsuch persohs are those who belong o the State Service.
ess the Panchayat Service is held to be a State Service, inclusion of officers and servantsin
te Service will be unconstitutional”.

1t was further observed thus:

State Public Services may be constituted or established either by a law made by the State
islature or by rules made under the proviso to Art. 309 of the Constitution or even by an
cutive order made by the State Government in exercise of its powers under Art. 162 of the
stitution. Therecruitmentand conditions of service of thé officers and servants of the State
vernment may alsobe regulated by statute, rules or executive orders. The administration of
undera State involves broadly thefollowing functions: (i) the organisatsion of the civil
e and the termination of the remuneration, conditions of service,' expenses ahd allowances
ons serving in it; (ii) the manner of admitting persons to civil servi{:e; (iii) exercise of
jsciplinary control over members of the service and powér of transfer, suspend, remove or
aniss them in the public interest as and when occasion to do so arises. In the instant case,
anchayat Service is constituted by the Panchayats Act and the State Government is
wered tomake ordersand rules regarding its organisation and management. Itis true that
03 of the Panchayats Act, itis stated that the Panchayat Service shall be distinct from the
Service. Having regard to the broad feature of the Panchayat Service, we are of the view
¢ said declaration appears to have been made only to distinguish the Pancﬁayat Service
| ‘ . ; other services of the State attached to the several departments which are under the direct
33 Supreme Court had occ.asmnpto ionsit(:e; C\Z?Se;h;rv itlhsi rs;“é:}fl‘l‘;iztliig ol of the Stat_e Government. If the members of the Panchayat Sewige are not to be the
constituted under S. 203 of the Gujarat Panchay bers of a service under the State Government butare to be the officers and servants of the
this question, the Court held as follows: 1 hayat unit to which they are allotted then sub-ss. (2), (2-A) and 4(a) of S. 203 of the
“the true test for determination of the question whether a person is holding a civi hayats Act would to some extent We uanrkable as every time there, is a transfer of
is amember of the civil service s the existence ofa relationship of master and se:-vaqtbe i mofficer borne on the Panchayat Service there would be a change of master”.
the State and the person holding a post under it and that the existence of such relaflon‘sh
dépendent upon the right of the State to select and appoint the holder o.f the Post, its nrgkh
suspend and dismiss him, its right to control the manner and method of his do.mg th.e W;D
the payment byitofhis wages and remuneration. Itis further held that the relationshipofm
and servant may be established by the presence of all or some of the factors referred toa
in conjunction with other circumstances”.

* On an examination of the Kerala Municipal Common Service Rules, Wweare of the
%l on the basis of the above Supreme Court decision that the Municipal Common
gwcc is also a public service. Thus, the fourth respondent will be allowed to join the
ﬁglectorate, Pathanamthitta as per Ext. R4(e) order. He will be entitled to all the
hggeﬁls which would have accrued to him had he joined the Collectorate immediately
ixt. R4(e) order. '

: s held e

The Court then considered the provisions of the Panchayats ActiiE 34. In the above view of the matter, we allow the Writ Appeals and dismiss the
follows: ginal Petition with the directions given above.

“It may be noted that the Panchayat service contemplated undcr. S.203 of the Panchif
Actisasingleservice for the whole State anditisnotacollection of distinctand separat® ?e
of éuch individual panchayat. That panchayat service is a service under the State ;z::s :
emphasiseh by S.206 which authorises the State Government to pool together f"“lr Y %
persons mentioned therein whooriginally belonged to four different sqyrccsand toalloca
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R. 3 of the Kerala Municipal Common Service Rules states that on ant effect i chayatServicean'd ox.le classofsuch persons a}'e ll?ose Wl.10 belong o the State Servic.e.
the first day of November 1967, the employees of the Municipal Councj - Pal.\Chag{at Serviceis l:eld. to be‘: ,a State Service, inclusion of officers and servantsin
Corporations holding the posts specified by the Government, by orderinthis behal : Service will be unconsgtutxonal )
be constituted into a common service for the State. Under Clause (2) of R,
Government is given the power to arrange for the preparation of a. combined grad
list of the persons holding the posts included in the comm(?n service. R. 4 ena
Government or the Director or any other Officer authorised by u}e Governmep|
transfer an employee holding any post included in the cor'nmon service from one
authority to another. The pay and al]owance are to be disbursed at the ‘rates fix
the Government. The recruitment committee for the purpose of recruitments t ,
posts included in the common service is to be constituted by the Government.
R. 8 recruitment is to be madein accordance with the provisions of the Flomm()n S >

Rules and such other orders as the Government may from timfz totimeissue. R. 10 f !
with appointing authority. The person competent tf) appqmt any employee shall b
notified by the Government. Qualifications for the different post§ are to be pre ribe
by the Government. Undef R. 12, the Government may .for special reasons and infhe
exigencies of service, appoint any person from the service of thfa Govemrr}cnt
of the posts under a local authority included in the common serv:cg on forelgn SCIVICE
conditions. R. 14 of the Rules makes the Kerala State and Subordinate Services R' :
applicable in the case of employees of the common service. ;

was furtherpbserved thus:

iState Public Services may be constituted or established either by a law made by the State
¢ or by rules made under the proviso to Art. 309 of the Constitution or even by an
¢ order made by ;hé State Government in exercise of its powérs under Art. 162 of the
tion. The recruitmentand conditions of service of thé officers and servants of the State
ment may alsobe regulated by statute, rules or executive orders. The administration of
underaState involves broadly the following functions: (i) the organisatsion of the civil
nd thetermination of the remuneration, conditions of service, expenses ahd allowances
ns serving in it; (ii) the manner of ’hdmitting persons to civil service; (iii) exercise of
ciplinary control over members of the service and power of transfer, suspend, remove or
them in the public interest as and when occasion to do so arises. In the instant case,
chayat Service is constituted by the Panchayats Act and the State Government is
ered tomake ordersand rules regarding its organisationand management. Itis true that
3 of the Panchayats Act, itis stated that the Panchayat Service shall be distinct fromthe
ervice. Having regard to the broad feature of the Panchayat Service, we are of the view
said declaration appears to have been made only to distinguish the Pancliayat Service
er services of the State attached to the several departments which are under the direct

i i ther the Panchayat se vio :
33. Supreme Court had occasion to e vy ! ; of the State Government. If the members of the Panchayat Service are not to be the

constituted under S. 203 of the Gujarat Panchayats Actis a civil service. Dealing h
this question, the Court held as follows:

E ayat unit to which they are allotted then sub-ss. (2), (2-A) and 4(a) of S. 203 of the
yats Act would to some extent become unworkable as every time there is a transfer of

icer borne on the Panchayat Service there would be a change of master”.

“the true test for determination of the question whether a person is holding a civil pos a [
is amember of the civil service is the existence ofarelationship of master and scrvan.t between
the State and the person holding a post under it and that the existence of such relafxon.shlll :
dépendent upon the right of the State to select and appoin? the holder o.f the.post, its ngk

suspend and dismiss him, its right to control the manner and method of his d0‘m g th.e w;)r I
thepayment byit ofhis wagesand remuneration. Itis further held that the relationship of mas!
and servant may be established by the presence of all or some of the factors referred toab

in conjunction with other circumstances”.

On an examination of the Kerala Municipal Common Service Rules, Weare of the
ew on the basis of the above Supreme Court decision that the Municipal Common
ce is also a public service. Thus, the fourth respondent will be allowed to join the
ectorate, Pathanamthitta as per Ext. R4(e) order. He will be entitled to all the
f fits which would have accrued to him had he joined the Collectorate immediately

fxt. R4(e) order. ;
isi held e K
The Court then considered the provisions of the Panchayats Act and B L b s i ol it s e W s G
follows: Yiginal Petition with the directions given above.

“It may be noted that the Panchayat service contemplated um.ler. S.203 of the Pancrl:? !
Actisasingleservice for the whole State anditisnotacollection of distinctand separate .se 3
of éuch individual panchayat. That panchayat service is a service under the State 11; ‘ﬁs :«
cmphasisc;i by S. 206 which authorises the State Government to pool together foulr C o
persons mentioned therein whooriginally belonged to four different sourcesand toalloca

ko

rsof a service under the State Government butare to be the officers and servants of the
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WITH \M ..... e

8, Part II of the Kerala State and Subordi
Rules, 1958 {in short the
Bench judgment of the Kerala”ngh_-

Parties are 11tlgat1n1x‘

. originally appointed in the Rural'

"earlier case.

different posts. Subsequently,

Kerala Public Serv1ce Commigsion (in short the
and on being selected joined the Co-operative Dep
Question arose whether the benefit of Rule .8

Foundation for this view was a Division Bench jud-ei

Judgments of the learned Single Judge were challe
in Writ Appeals before the Division Bench. The matter was.
referred to a Full Bench to be heard along with an Original
petition which was earlier referred to such Bench, as
correctness of some earlier decisions was doubted. Parties
before the Full Bench focused their attention on Rule 8 of
the KSSR. While the appellants herein submitted that same
was not applicable to the non-official respondents, the

- latter contended that it was applicable. The Full Bench by
“the impugned judgment accepted the contention of the non-
‘official respondents. Appellants, as noted above, have

guestioned correctness of the Full Bench’s decision.
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'not been absent. He shall be entitled to all

- substantive in nature and
" lost their lien over the
' Department. They had on tl

'+ the p051m

the Full Bench’'s

. Since Rule'8
. respective stands are:

probationer or an approved probationer;

_ According to the learned counsel for the appellants
Rule 8 has no application to the facts of the present case
sincé no person can have lien over two substantive posts in

two different services. The non-official respondents have
~acquired lien on posts in the Co-operative Department and,

therefore, they cannot be considered along with the
appellants for the promotion and other service benefits in
the Rural Development Department. With reference to Rules 24
and 28 of the KSSR, he submitted that the non-official
respondents have been appointed in posts which were
character and, therefore, they had
osts in the Rural Development
eir own applied for absorption in
and by no stretch of
"‘fbent be considered to be in

the Co operatlve Depar

confirmation. Thic{ i
e

cision ig on terra f:
1 o

to guote the same. The

of such service is suspended or not
not, if he is otherwise fit, render
ineligible in his turn -

(a) for re-appointment to a substantive
or officiating vacancy in the clause,
category, grade or post in which he may be

(b) for promotion from a lower to
higher category in such service and

(c) for appointment to any substantive
or officiating vacancy in another service for
which he may be an approved candidate; as the
case may be, in the same manner as if he has

the privileges in respect of appointment,

. seniority, probaticn and appointment as full

member which he would have enjoyed but for
his absence:

provided that subject to the
provisions of Rule 18 he shall
satisfactorily complete the period
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. of probation on his return;

provided further that a
member of a service who is
ap901nted tc another service, and
'is a probationer or an approved
- prebationer in the latter service,
shall not be appointed under clause
{c} to any other service for which
he may be an approved candidate
‘unless he relinguishes his
membership in the latter service in
which he is a probationer or he
approved probationer: *

er that this

_ Provided fu
rule shall not ha Lo
effect 'Bgas to dist

akgﬂ’by £
Cochin d&afnme_r'

exigencies of public service.-

Note 1:- An appointment made in
pursuance of applications inwvi
sponsored or recommended by
Government or other competent .
authority shall be deemed to be an".
appointment made in the exigencies
. of public service for the purpose
cof this rule.

Note 2:-The benefit of this rule
shall not be available to a person
holding a post in any class or
‘category in a service if his

- appointment to that post was from a
post in another class or category
in the same service.n

member of a service is appointed to another service solely
on his application. The second part is an exception to
~general prescription and is applicable if the appointment.is
made in the exigencies of public service.

! Wote I is of considerable significance. It is a deeming
|prov151on and provides that the appointment made in

Ipursuance of an applications invited, sponsored or

' recommended by Government or other competent authorlty shall

be deemed to be an appeointment made in the exigencies of

. public service for the purpose of Rule 8.

‘ It would be appropriate to note the effects of a
|




http://JUDIS.NIC.IN SUPREME COURT OF INDIA

Page 4 of 6

| proviso and a deeming provision.

The normal function of a proviso is to except something
out of the enactment or to qualify something enacted therein
which but for the proviso would be within the purview of the
enactment. As was stated in Mullins v. Treasurer of Survey
[1880 (5) QBD 170, (referred to in Shah Bhojraj Kuverji 0il
Mills and Ginning Factory v. Subhash Chandra Yograj Sinha
(AIR 1261 SC 1596) and Calcutta Tramways Co. Ltd. v.

" Corporation of Calcutta (AIR 1965 SC 1728); when one finds a
proviso to a section the natural presumption is that, but
for the proviso, the enacting part of the section would have
included the subject mat*‘ﬁ of the proviso. The proper
function of a proviso is to.except and to deal with a case
which would otherwise fall within the general language of
the main enactment anc £

| It is a gualificatdion of“the preceding enactment which is
expressed:i 5" to be quite accurate. As a
genera f led £Q an enactment to qualify
or crea t is_in the enactment and

"ordinari roviso is not intérpreted as stating a
general rule. "If the language of the enacting part of the
statute does not contain thé provisions which are said to
occur in it you canpiot y-rlve these pro'ﬁ_'
implication from a/proviso." Said Lord Wat:
Union v. Metropolitan Life Assurance Co 897 AC 647) (HL) .
Normally, a proviso does not travel beyx he provision to
which it is a provigq. It carves out .a tion to the
main provision to wk = ) . proviso and
to no other. (See A.N., y Sheoram
and Ors. (AIR 1991 SC 14 po'T

v. Gujarat Revenue Tr1buna1 and Ors. (2
Kerala State Housing Board and Ors. v!
(P}Ltd. and Ors. (1994 (5) SCC 67

condition; and sometime a coveneﬂf
18th Edition, 146)

clause which destroys altogether the obll-- ton create-
the earlier clause, the later clause is to be re]ect-c
repugnant, and the earlier clause prevails....But
later clause does not destroy but only qua
‘earlier, then the two are to be read togethﬁ5'
to be given to the intention of the parties as
the deed as a whole" (per Lord Wrenbury in Fort
[1922] 1 A.C. 256).

A statutory proviso "is something engrafted
preceding enactment" (R. v. Taunton, St James, 9 B.
836) .

"The ordinary and proper function of a proviso com
after a general enactment is to limit that general enactment
in certain instances" (per Lord Esher in Re Barker, 25
Q.B.D. 285) .

A proviso to a section cannot be used to import into
the enacting part something which is not there, but where
i the enactlng part is susceptible to several possible
meanings it may be controlled by the proviso (See Jennings
v. Kelly [1940] A.C. 206).
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So far as Rule 8 is concerned, the provise referred to
above operates in cases where even though the member of a
| service is appointed in another service on the basis of his
|éwq application, same is in the exigencies of public
!service. Therefore, the vital guestion is whether the
appointment is made in the exigencies of public serviece. For
|that purpose, Note I assumes significance. It is, as noted
above, a deeming provision. Such a provision creates a legal
| fiction. As was stated by James L.J. in Ex parte, Walton, In
lre, Levy [1881 (17) Ch D 746] "when a statute enacts that
:something shall be deemed to have been done, which in fact
rand in truth was not done, the court is entitled and bound
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fiction and it shou}ﬁ’x : ed to its logical conclusion

and to that end i
‘assume ; those” t.

operategzézi_" . East and Wést\ India Dock Co. (1884 (9)
AC 448 (H.LY), State of Travancore Cochin and Ors. v.
Shanmugh ilas Cashewnut Factory [(AIR 1953 SC 333),
American Home Products Corporation v. Mac Laboratories Pvt.
Ltd. and Anr. (1986 (1) SCC7465) and Smt. Parayankandiyal
Eravath Kanapravan Kalliani and Ors. v. ¥, Devi and Ors.
(AIR 1996 SC 1963). In‘an oft-quoted passage, Lord Asquith
| stated, "if you are bidden to treat an _imagiu

~affairs as real you must surely, unless 1ibited from
doing so, also imagine as real the 1
which, if the putative state of a1
, existed must inevitably-have flow
|it...." The statute sta es that you must
| state of affairs, it does not say that .t
must cause or permit your imagination

& on which'alone the fiction can
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"The word ‘deemed’ is used a great" Y
legislation. Sometimes it is used to impose for tl
of a statute an artificial construction

impossible" (per Lord Radcliffe in St. Aubyn
(No.2) (1951) 2 All E.R. 473 (HL)

"Deemed", as used in statutory definitioms "t
extend the denotation of the defined term to things
~not in ordinary parlance denote, is often a convenient
devise for reducing the verbiage of an enactment, but ‘that
does not mean that wherever it is used it has that effect;
' to deem means simply to judge or reach a conclusgion abs
something, and the words 'deem’ and ‘deemed’ when used in.
statute thus simply state the effect or meaning which some
matter or thing has the way in which it is to be adjudged;
this need not import artificially or fiction; it may simply
be the statement of an undisputable conclusion® (per
Windener J. in Hunter Douglas Australia Pty v. Perma Blinds,
" {1870) 44 A.L.J.R. 257),

When a thing is to be "deemed" something elsge, it is
to be treated as that something else with the attendant
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!consequences, but it is not that something else (per Cave
J., R. v. Norfolk County Court, 60 L.J.Q.B. 380).

"When a statute gives a definition and then adds that
certain things shall be ‘deemed’ to be covered by the
definition, it matters not whether without that addition the
‘definition would have covered them or not": (per Lord
‘President Cooper in Ferguson v. McMillan, 1954, S.L.T. 109).

Whether the word "deemed" when used in a statute
established a conclusive or a rebuttable presumption
depended upon the context (See St. Leon Village Consolidated
School District v. Ronceray [1960] 23 D.L.R. (2 4) 32).

_ "I....regard it prl-,ry function as to bring in
 something which would” 1 be excluded" (per Viscount
= : ~C. [1961] A.C. 509).

; ! "considers" or
"d301de-} 1 ,y' i implicatio of steps to be taken
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by the Government. In:
conclusions are in D“

©official respondents had lost thelrfs
appointed to posts of substantive n:

. to Rule 28 to submit that on‘} ]
case of promotion, it is to b
substantive appointment

confirmed in the posts in the Co- 64-_at1ve Depa_-ﬁ
has been specifically recorded that

;Department confirming the concerned empldyee
| posts. With reference to Rule 24 it was noted that me
 completion of probation does not result in automat”’
~confirmation. It is a settled position in leg
i can be said teo acquire a lien on a post only.
been confirmed and made permanent on that post
earlier. [See Triveni Shankar Saxena v. State o
1992 SC 496) and Parshotam Lal Dhingra v. Union ‘o;
(AIR 1958 SC 36)]

: Above being the position, the Full Bench’s deé
~does not suffer from any vulnerability to warrant :
interference. The appeals are dismissed, but in the peluxf-
circumstances, there will be no order as to costs.
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